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The anti-trust laws of both federal and 
state origin have now passed out of the leg- 
islative into the judicial arena, where the 
contest is more sharply contested and assum- 
ing some surprising aspects. Two recent 
cases have broken new ground in the discus- 
sion of this important question and are being 
made the subject of lively comment through- 
out the country. The cases referred to are 
Delaware, L. & W. RCo. v. Frank, 110 
Fed. Rep. 689, and Niagara Fire Insurance 
Co. v. Cornell, 110 Fed. Rep. 816. 

The case of Delaware, L. & W. R. Co. v. 
Frank, was a suit by a railroad company to en- 
join the defendants, who were ticket brokers 
or ‘‘scalpers,’’ from dealing in special tickets 
issued by complainant on account of the 
Pan-American Exposition, which by their 
terms were non-transferable. The court 
sustained the complainant in its position on 
the ticket ‘‘scalping’’ question, and held that 
a railroad ticket broker who induces the pur- 
chaser of a special ticket, in which there is 
a signed agreement of the purchaser not to 
transfer the same, to violate such agreement 
by selling the return portion of the ticket for 
the purpose of having it used by another, is 
guilty of an actionable interference with the 
performance of the contract. The court en- 
ters into a learned discussion of this exceed- 
ingly interesting question, but its decision in 
that regard is practically obiter dictum, in 
view of another important element in the 
case, which constrained the court to dis- 
miss the complaint in spite of the fact that 
it contained such strong grounds for relief. 
This disturbing element was an alleged 
violation of the Federal Anti-Trust Act 
of 1890. This act provides as follows: 
‘*Every contract or combination in the form of 
trust or otherwise, or conspiracy in restraint 
of trade or eommerce among the several 
states, or with foreign nations, is hereby de- 
clared to be illegal.’’ It appeared from the 
showing made on a motion for a pre- 
liminary injunction that complainant was a 
member of a combination known as the 
‘“‘Trunk Line Association,’’ formed by a 
number of railroads operating in different 
states for the purpose of preventing compe- 





tition; that the passenger receipts of all 
such roads were pooled and divided on an 
agreed basis; and that the special rates 
made on account of the Exposition were 
fixed, and the terms of the ticket which were 
the basis of the suit prescribed, by such 
association through its passenger committee. 
The court held that such combination was 
illegal, as in violation of the federal anti- 
trust law and that complainant could not in- 
voke the aid of a federal court of equity for 
the protection of rights claimed under con- 
tracts which were the direct result and evi- 
dence of such unlawful combination. The 
principle on which the court based its judg- 
ment in this case-was that expressed in the 
familiar maxim that he whocomes into equity 
must come with clean hands. The difficulty 
in applying this maxim is in arriving ata 
satisfactory uuderstanding of what are ‘‘clean 
hands’’ in the particular case. It certainly 
does not mean hands that are free from the 
taint of any wrongdoing, however foreign to 
the transaction under review. If that were 
its meaning, very few persons could success- 
fully claim any consideration from the equity 
side of the court. ‘‘Thereis none righteous, 
no, not one.’’ Thatis the judgment passed 
upon the human race by the highest and most 
authoritative tribunal in the universe. 
‘‘Clean hands,’’ therefore, refer not to the 
general moral character or conduct of the 
plaintiff, but to uncleanness or iniquitous 
conduct connected with the subject of action. 
This rule is well stated in Insurance Com- 
pany v. Clunie, 88 Fed. Rep. 170, as follows: 
‘“‘The maxim that he who comes into equity 
must come with clean hands has its dimita- 
tions. It does not apply to every uncon- 
scientious actor inequitable conduct on the 
part of the complainants. The inequity 
which ‘deprives a suitor of a right to justice 
in a court of equity is not general iniquitous 
conduct, unconnected with the act of the 
defendant which the complaining party states 
as his ground or cause of action, but it must 
be evil practice or wrong conduct in the 
particular matter or transaction in respect 
to which judicial protection or redress is 
sought.”’ 

It seems difficult to understand, in view of 
these limitations, what direct relation, in the 
principal case, the wrongdoing of the com- 
plainant in joining a pool to fix rates had 
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with the wrongful transaction of the defend- 
ants in inducing a purchaser of one of com- 
plainant’s tickets to break his agreement not 
to transfer the same, as would prevent com- 
plainant from protecting its rights in the latter 
instance. The agreement as to non-traasfer- 
ability has certainly no relation, nor is it 
dependent upon any agreement of the com- 
plainant in regard to the establishment 
of fixed rates of transportation. The 
defendants were guilty of an action- 
able wrong, not in cutting ‘the rates nor in 
having anything to do with the rates, but in 
inducing a party to an altogether distinct 
agreement with complainant to break his 
contract. The wrongful act of complainant 
had no apparent connection whatever with the 
wrongful acts of defendants. Both acts were 
admittedly wrongful, but neither of them was 
dependent on the other, nor had any such 
close connection with the other as would 
constitute them parts of the same transac- 
tion. The agreement of non-transferability 
was a perfectly legitimate agreement not de- 
pending upon ‘nor invalidated by any wrong- 
ful act of complainant in becoming a mem- 
ber of a pool in violation of the anti-trust 
law. It could therefore not only be enforced 
at law but was entitled to protection inequity, 
and, in this case, under the facts stated, to 
the remedy by injunction. 

The case of Niagara Fire Insurance Co. v. 
Cornell, 110 Fed. Rep. 816, is quite unsatis- 
factory both in its reasoning and its decision. 
Two statutes of the state of Nebraska are 
declared utterly void,—that regulating 
insurance and the law known as the Anti- 
Trusi Act. The questions involved in the 
case are very loosely argued and no author- 
ities are cited by the court in support of 
some of the main propositions which it so 
boldly announces and on which it so firmly 
relies. The Nebraska Anti-Trust Act de- 
clares that ‘‘any combination of capital or 
skill by which persons seek to fix the price 
of any article, commodity or merchandise, 
with intent to prevent others in a like busi- 
ness or occupation from conducting his busi- 
ness or occupation,’’ is a trust and subject to 
the penalties of the act. It then specifies a 
number of instances of agreements which 
are to be considered within the meaning 
of this statute, among which are men- 





tioned ‘‘agreements to prevent competi- 
tion in insurance.’’ A subsequent pro- 
vision expressly excepts labor organiza- 
tions. The court holds this act uncon- 
stitutional as depriving persons of their 
liberty to make contracts, and also on the 
ground that by excepting labor organizations 
it denies the equal protection of the laws to 
all persons not in the favored class. 

The first ground assigned for this holding is 
altogether unwarranted in law. The right 
of contract is not inviolate and in no 
respect is it more sharply restricted 
than in cases of monopolies and restraints 
upon trade and commence. The Railroad 
Traffic Association Case, 166 U. S. 290, has 
absolutely settled that question. In the 
later case of United States v. Joint Traffic 
Association, 171 U. S. 505, reversing 76 
Fed. Rep. 895, the supreme court distinctly 
held that the anti-trust act of congress, ren- 
dering unlawful contracts restricting com- 
petitionin interstate commerce, is ‘‘not an 
interference with the general liberty of 
contract, guarantied under the fifth amend- 
ment to the constitution.’’ And in regard to 
the too general extent of its provisions of 
which the court complains so strongly, stat- 
ing that it would prevent a contract between 
any two persons as to what they will charge 
for certain products or services, it might be 
mentioned that the court completely over- 
looked the limiiation provided by the act 
itself that such agreement must be ‘‘with 
intent to prevent others in a like business 
from conducting his occupation.’’ Such is 
in effect the language of nearly every anti- 
trust act in the country and has been gener- 
ally sustained by the courts. Common- 
wealth v. Grinstead (Ky. 1900), 55S. W. 
Rep. 720; State v. Pipe Line Co., 61 Ohio 
St. 520,56 N. E. Rep. 464; Waters-Pierce 
Oil Co. v. State (Tex. 1898), 44S. W. Rep. 
936; Waters v. Texas, 177 U.S. 28. The 
second ground assigned is practically the 
only legitimate ground on which this act can 
be declared unconstitutional. In excepting 
labor organizations from its provisions the 
act undoubtedly violated the fourteenth 
amendment to the federal constitution pro- 
hibiting a state from denying to any person 
or persons the equal protection of the laws. 
Union Sewer Pipe Co. v. Connelly, 99 Fed. 
Rep. 354. In this case, an act of Illinois 
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defining trusts and conspiracies against trade 
which provided that it should not apply to 
agricultural products or live stock while in 
the hands of producers, was held void as 
class legislation, and in violation of the first 
section of the fourteenth amendment to the 
constitution. But see, contra: State v. 
Brewing Co., 104 Tenn. 715, 59 S. W. Rep. 
1033. 

The other act declared to be unconstitu- 
tional by this decision was that regulating 
insurance and designed expressly to prevent 
combinations between fire insurance com- 
panies, and, among other things, declaring 
void all agreements by or between such com- 
panies relating to the amount of commissions 
to be allowed agents for procuring insurance, 
or the manner of transacting the business of 
fire insurance. The court held this act to 
be void as a regulation of monopolies not 
within the police powers of the state, and as 
in violation of the constitution of the United 
States, as depriving insurance companies of 
the equal protection of the laws in the right 
to make and enforce ordinary and perfectly 
lawful contracts. The court does not decide 
in this case that it is unconstitutional for a 
state to declare void all agreements to fix 
the rates of insurance; that proposition is 
too well settled to be contradicted and the 
court recognized it, although not without 
The principal provision 
held void were those relating to the employ- 
ment of agents at stipulated ‘‘agreements as 
to the manner of transacting business,’’ 
which the court considered to be an unwar- 
rantable interference with the right of con- 
tract and to impose upon insurance com- 
panies unequal restrictions in the matter of 
contract not imposed on other citizens. 

While the court may be justified in its 
contention that the provisions we have 
noticed were unconstitutional, it does not 
seem to follow that for that reason these two 
pieces of important legislation should have 
been completely nullified. It is a principle 
of constitutional law that every act of the 
legislature of a state is to be presumed to be 
constitutional and that the courts must be 
satisfied beyond a reasonable doubt of its 
repugnance to the constitution before de- 
claring it void. The court expressly states 
a doubt as to the constitutionality of both 
these laws as a whole, and that very expres- 





sion of doubt sfiould have controlled its de- 
cision as to their validity. And even if 
particular phases of these laws did violate the 
constitution it is very plain after careful ex- 
amination that their elimination would not 
have affected in the slightest degree the 
remainder of the acts, which were still capable 
of being executed according to the apparent 
intent of the legislature. Under these cir- 
cumstances, the entire act in each of these 
cases should not have been declared void, 
and the court plainly exceeded its judicial 
prerogatives inso doing. State v. Tuttle, 53 
Wis. 45; State v. Kelsey, 44 N.J.L. 1; 
Florida Central R. R. v. Schulte, 103 U. 
S. 118. 








NOTES OF IMPORTANT DECISIONS. 


CRIMINAL LAW — CONSTITUTIONALITY OF 
STATUTES MAKING THE VENUE OF CRIME IN 
Any OTHER COUNTY THAN THAT IN WHICH IT 
Is COMMITTED.—A decision of great importance 
relative to the venue of crime was recently ren- 
dered in the case of People v. Prather, 66 Pac. 
Rep. 483, where the Supreme Court of California 
held that under section 786 of the Penal Code, pro- 
viding that when property taken in one county 
by larceny has been brought into another county, 
the jurisdiction of the offense is in either county, 
an indictment in the county into which stolen 
goods are taken is sufficient when it charges the 
offense in the county where the property was 
taken and alleges its transference into the county 
where the indictment is found. That this is arad- 
ical departure from the common law is apparent 
ona moment’s consideration. The common law 
required the jury in all crimes to be summoned 
from the vicinage where the crime is supposed to 
have been committed. Story,in his work on the 
Constitution, says: ‘‘By the common law the 
trial of allcrimes is required to be in the county 
where they were committed.’’ Further on, sec- 
tions 1769-91, this eminent jurist discusses the 
identical question involved in this case. After 
showing that this common-law right is pre- 
served by the constitution, he said: ‘Ifthe right 
at common law was as above stated there can be 
no question but that an act of the legislature 
authorizing the trial of a defendant out of the 
county where the offense is charged to have 
been committed is an abridgment of the right, 
and for that reason void. Such statutes have 
been almost uniformly condemned as unconstitu- 
tional in other states. * * * But no one 
doubts that the right to a trial by a jury of the 
vicinage is as complete and certain now as it 
ever was, and that in America it is indefeasible.’’ 
It must be noticed that this case does not come 
within the well-known exception in cases of lar- 
ceny, where the stolen property is carried into an- 
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othercounty or another jurisdiction and each 
step is considered a fresh trespass or larceny and 
indictable in any county or jurisdiction wherein 
the defendant carries the property. This princi- 
ple of law is elementary, and involves the propo- 
sition that a new larceny is committed in every 
county to which the thief takes the property. The 
section of the code referred to in the present case, 
however, does not make merely the carrying in 
of stolen goods indictable in any county, into 
which they may be brought, but makes the orig- 
inal offense indictable there. The wording 
of the section {is as follows: ‘‘When prop- 
erty taken in one county by  burglarly, 
robbery, larceny or embezzlement has been 
brought into another, the jurisdiction of the 
offense is in either county.’ Justice Garonte, 
speaking for the court in People v. Prather, 
says: ‘* This section does not attempt to create 
either a new or a different crime. It refers en- 
tirely to the place of trial of certain crimes. Its 
sole purpose and effect is to give jurisdiction of 
certain offenses to the courts of certain counties, 
which otherwise had no jurisdiction of those 
offenses. When the property stolen is taken by 
the thief into another county, instanter the courts 
of that county have jurisdiction to prosecute the 
thief,—not for some new offense, but for the 
offense originally committed, whether that crime 
be larceny, robbery, burglary, or embezzle- 
ment. This is the plain meaning of the section. 
It is apparent that such is its meaning, for it 
would be impossible to charge a burglary or 
robbery, or possibly an embezzlement, in another 
county from that in which it was committed. It 
not being possible to charge such offenses in the 
second county it is plain that it is the original 
offense which may be tried in ‘‘another county,”’ 
and the information, after alleging the commis- 
sion of the crime in the first county, should then 
allege the jurisdictional fact that the property 
was thereafter brought by the thief into the 
county where the information is filed.”’ Chief 
Justice Beatty has just handed down a strong 
dissenting opinion in which he says, in part: 
‘‘The decision of the department is placed upon 
a ground which brings it in direct conflict with 
the principle decided in People v. Powell, 87 Cal. 
348,—a case decided in banc§without any dissent. 
It was there held that any attempt by the legisla- 
ture to subject a defendant in a criminal case to 
the jurisdiction of the courts of a county other 
than that in which the offense is charged to have 
been committed is unconstitutional and void. It 
is here decided that the Superior Court of Sacra- 
mento county had jurisdiction to try the defend- 
ants ona charge that they committed larceny in 
Yolocounty. The decision is rested solely upon 
a construction of the statute regardless of the 
former solemn decision of the whole court that a 
similar statute was unconstitutional.’’ The chief 
justice then argues that the decision of the court 
goes to the extent of saying that if the theft is 
originally committed in Canada, and the prop- 





erty brought into California, that a defendant 
may be convicted in the trial county, not for the 
bringing of stolen goods into the trial county, 
but for the offense originally committed in Can- 
ada out of the jurisdiction of the courts of Cali- 
fornia. If this assumption is correct, such a rule 
would be in conflict with practically all the 
decisions throughout the United States on this 
particular point. 





DAMAGES—AGGRAVATION OF INJURIES BY 
SUBSEQUENT NEGLECT AND WHICH MIGHT 
HAVE BEEN PREVENTED.—A very interesting 
and close question of law is, whether the defend- 
ant in a suit for damages may introduce in 
evidence, in mitigation, circumstances showing 
the plaintiff's neglect aggravating the injury, 
and showing also that plaintiff, by reasonable 
efforts, might have avoided theinjury. This 
question was raised in the recent case of Sweeney 
v. Montana Central Railway Co., where the 
Supreme Court of Montana held that in an action 
for injuries caused by diversion of a stream, 
evidence that plaintiff, by a small expense in 
riprapping the bank of the new channel, could 
have avoided or diminished the damages t« his 
property, was admissible, it being his duty to 
use reasonable care to save it frominjury. The 
court discusses the matter in a very interesting 
manner: 

‘‘Counsel for respondent argues that the plaint- 
iff had the privilege, but that it was not his duty, 
todo anything to reduce or avoid the damages 
likely tofollow. In support of his contention he 
refers us to Jarvis v. Railway Co., 26 Mo. App. 


253, and from the citation we quote thus much: . 


‘The contention is that he [plaintiff] was bound 
to go and abate the nuisance created by the de- 
fendant, since the law allows a private person to 
abate a nuisance where it can be done without com- 
mitting a breach of the peace. [Italics not in opin- 
ion.] Undoubtedly it was the plaintiff's privi- 
lege to abate this nuisance at his own expense, 
but it does not lie in the mouth of the author of 
the nuisance to say that he was bound to do it.’ 
A citation is also made from Paddock v. Somes, 
102 Mo. 238, 14S. W. Rep. 746,10 L. R. A. 254, 
from which we take the following: ‘It is the 
duty of every person.or public body to prevent a 
nuisance, and the fact that the person injured 
could, but does not, prevent damages to his 
property therefrom, is no defense either to an ac- 
tion at law or in equity. A party is not bound to 
expend a dollar or to do any act to secure for 
himself the exercise or enjoyment of a legal right 
of which he is deprived by reason of the wrong- 
ful acts of another.’ From Heaney v. Heaney, 
2 Denio, 625, respondent’s counsel cites this sen- 
tence: ‘The injury complained of was volun- 
tary, and, if wrongful, the plaintiffs were under 
no obligation, legal or moral, to take any steps 
to mitigate the consequences to the defendants.’ 
He also calls attention to the foHowing from 
French v. Lumber Co., 145 Mass. 265, 14 N. E. 
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Rep. 113: ‘The court properly refused to rule 
that plaintiff could recover only for what he had 
expended in removing the obstructions. It did 
not appear that it was possible for the plaintiff 
to have removed them. Certainly he owed no 
duty to the defendant to remove the logs and 
sand with which the defendant continued to ob- 
struct the river.’ He finds, also, that in White 
v. Chapin, 102 Mass. 138, the court held that 
plaintiff was not under the necessity of seeking 
any part of his remedy by going upon the de- 
fendant’s land and abating the nuisance caused 
by obstructions which defendant had there 
placed in the ditch, but that he had a right to 
elect his remedy by an action at law. It is use- 
ful to note, in the case from Denio, in which 
such broad language is used, that defendants in 
1846 cut a vessel loose from the wharf, and that 
plaintiff, the owner, stood by and watched it go 
to wreck against Staten Island, when, before it 
had floated far, he might have overtaken it with 
a boat, and brought it back, at a moderate ex- 
pense; and, further, that plaintiff made no ef- 
fort to recover or save the vessel. It seems to us 
as unnecessary in this enlightened century 
to say that the damage to the boat was the 
direct and natural result of the revengeful spirit 
of the owner of the boat, and not of the act of 
the defendant. A _ logical deduction to 
be drawn from, and entirely within the 
scope and meaning of, the _ citations, 
is this: If A go into B’s house and re- 
move therefrom very valuable and perishable 
property, which will be destroyed by exposure to 
the weather, and deposit the same upon the 
vaeant and uninclosed desert claim of C, then, 
although A has the privilege to go upon the land 
of C to recover his property, if he can do so 
without a breach of the peace, he is under no 
obligation to do so, although he can with only 
the expenditure of 60 seconds of time, and by a 
walk of 10 yards, pick up the imperiled property, 
and put it back into the house. Would any court 
uphold a verdict of, say, $1,000 damages for the 
loss of a valuable painting destroyed by storm 
under such circumstances, although A mali- 
ciously removed the picture, and exposed it with 
intent to destroy it? We think not. A fortiori, if 
the act was done in a fit of frivolity, without 
intention to destroy the property. Is it not a 
question for the jury to determine what reason 
required of the owner to do? Whatever reason 
requires a man to do should be done, if the law 
does not forbid. What is just and what reason 
demands must be one’s duty under the law, 
unless the law of the land forbids. 

‘‘As expressing our views, and as opposed to 
those cited by respondent’s counsel, we quote the 
following, one or more of them being from courts 
of states from which one or more of the author- 
ities of respondent are taken: ‘Aggravation of 
injuries by subsequent negligent conduct on the 
part of plaintiff, may be considered by the jury 
in mitigation of damages.’ Fullerton v. Fordyce, 





144 Mo., at page 533,448. W. Rep., at page 
1056. ‘‘For the direct and consequential dam- 
ages caused by an injury the party committing it 
is responsible, but not for remote, speculative, 
and contingent consequences, which he might 
have easily averted by his own exertions. 
The law will not reward a man for the 
indulgence of his malice. If a party sus- 
taining an injury by the act of another can 
protect himself by a trifling expense, or with 
reasonable exertions, from the consequences, 
he fails in social duty if he omits to do so, re- 
gardless of the increased amount of damages for 
which he may intend to hold the other party 
liable.’ Douglas v. Stephens, 18 Mo., at page 
366. ‘If a party can, by a trifling expense or by 
reasonable exertions, avert the damages caused 
by the wrongful act of another, it is his duty to 
do so; and if he failsin performing the full meas- 
ure of his duty in this regard, he will be only 
entitled to recover such damages as were not the 
result of his negligence or omission.’ Waters v. 
Brown, 44 Mo., at page 303. ‘It is now well 
settled that one who is injured by another has no 
right to lie by and suffer damages to accumulate 
which it is in his power to prevent. He must 
use proper diligence to prevent or arrest the 
effect of the injury. Whatever he voluntarily 
suffers, which by reasonable exertion he may 


‘avoid, he must charge to his own account.’ Mis- 


souri v. Powell, 44 Mo., at page 440. ‘It is the 
duty of a party to protect himself from the inju- 
rious consequences of the wrongful act of another, 
if he can do so by ordinary effort and care and at 
moderate expense.’ Harrison v. Railway Co., 
88 Mo., at page 627. ‘After the wrong was com- 
mitted, it was certainly the duty of the appellee 
to avoid the consequences of that wrong, as far 
as he reasonably could. If by labor, or a reason- 
able outlay of money, he could have stayed or 
avoided the consequences of the appellant’s 
wrong, he should have done so. All conse- 
quences resulting from his own willful failure or 
gross neglect to use timely and reasonable pre- 
caution to prevent an extension or increase of the 
injury should fall upon himself.’ Lawson v. 
Price, 45 Md.,at page 136. ‘As it is the duty of a 
party injured by a breach of contract or tort to 
make reasonable effort to avoid damages there- 
from,such damages as might by reasonable dili- 
gence on his part might have been avoided are 
not to be regarded as the natural and probable 
result of the defendant’s acts. There can be no 
recovery, therefore, for damages which might 
have been prevented by reasonable efforts on the 
partof the person injured.’ Scherer v. Baltzer, 
84 Ill. App. 128; 8 Am. & Eng. Enc. Law (2d Ed.), 
p. 605, and numerous cases cited. See also Judge 
Brewer’s views in Railway Co. v. Mihlman, supra; 
Suth. Dam. (1884) pp. 414-416; Sedg. Meas. 
Dam. (1891) § 202.” 
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STATUTORY POWERS OF MARRIED 
WOMEN AS TO REALTY—BARRING 
TITLE—ESTOPPEL. 

At common law the only mode of convey- 
ing the wife’s property was by levying a 
fine.' Subsequently, by statute, 3 & 4 Wm. 
IV., ch. 74, a joint conveyance of husband 
and wife, when properly acknowledged, was 
made sufficient to convey her estate, thus 
doing away with the necessity of levying the 
fine.? And still later, in 1874, by statute 37 
& 38 Vict., ch. 78, where any estate shall 
be vested in a married woman as a bare 
trustee, she may convey it as freely as if she 
were a feme sole.* But in this country fines 
and recoveries were never the recognized 
modes of conveying the interests of married 
women, and instead thereof it has from the 
early colonial days been the custom in the 
United States for married women to convey 
their real estate by deed in which their hus- 
bands joined. This custom has been very 
generally recognized wherever the common- 
law disability still prevails, and has been 
adopted as law and incorporated into the 
statutes of different states.‘ In California, 
Dakota, Nevada and Texas, the ‘‘partner- 
ship’’ theory of marriage, borrowed from the 
civil or Roman law, and in force in Louisana, 
has been adopted, and a statute declares that 
all lands purchased by the husband or wife 
with funds_earned by their labor shall be 
the common property of both, and one-half 
goes to the heirs of each, or it may be con- 
veyed away during his or her lifetime with- 
out the co-operation of the other. In New 
Hampshire and Ohio all lands acquired by 
the wife by devise, conveyance or purchase, 
with her own funds, shall be her separate 
property free from the common-law rights of 
the husband, but she cannot convey her 
lands without joining with the husband. 

In California, Dakota, Delaware, Florida, 
{llinois, Indiana, Iowa, Kansas, Michigan, 

t Williams on Rea) Prop. 229, 230; Washb. on Real 
Prop. 252. 

2 Williams on Real Prop. 230. 

3 Williams on Real Prop. 232. 

4 Williams on Real Prop. 231; 3 Washb. on Real 
Prop. 252; Kent’s Com. 152, 154; Fowler v. Shearer, 7 
Mass. 14; Gordon v. Haywood,2 N. H. 402; Holt v. 
Agnew, 67 Ala. 360; Blythe v. Dargin, 68 Ala. 370; 
Evans v. Summerlin, 19 Fla. 858; Rowe v. Hamilton, 
8 Me. 63; Shaw vy. Russ, 14 Me. 482; Call v. Perkins, 
65 Me. 439; Buchannan v. Hazzard, 95 Pa. St. 240; 
Summer vy. Conant, 10 Vt. 20; Hyde v. Morgan, 14 
Conn. 104. 





Mississippi, Minnesota, New Jersey, Nevada, 
New York, Pennsylvania, South Carolina, 
Texas, and Wisconsin, the common-law 
estate during coverture has been practically 
abolished, except that in Florida, Indiana, 
Mississippi, Minnesota, New Jersey, Nevada, 
and Pennsylvania, in order to convey her 
property, the husband must join in the deed,§ 
and it is to this exception that the discussion 
in this article is addressed. For this reason 
absolute certainty as to the statutory pro- 
visions of the different states is not, at this 
time, material. This exception in the statute 
referred to is an affirmation of this well 
known common-law principle, and seems to 
be somewhat broader than Mr. Washburn 
has stated it, as in some of the states the 
married woman has nv power to ‘‘incumber’’ 
her separate real estate without the joinder 
of her husband in the execution of the in- 
strument creating the incumbranee. For 
the purposes of this article it is assumed that 
the parties are of lawful age, and are in pos- 
session of all the faculties necessary to en- 
dow them with contractual capacity, and that 
the only incapacity contemplated is that 
which the law casts upon the married woman 
by reason of her martial relations. So we 
need not consider any of the rights of the 
married woman issuing from statutes which 
modify or qualify the rule created by this 
exception, as in cases of insanity, desertion, 
etc. Upon this question Indiana has the 
statutory provision that ‘‘no lands of any 
married woman shall be liable for the debts 
of her husband; but such lands, and the 


profits therefrom, shall be her separate prop- . 


erty, as if she were unmarried: provided 
that such wife shall have no power to incum- 
ber or convey such lands, except by deed in 
which her husband shall join.’’® Whether, 
under the construction of these statutes pro- 
viding that the wife may convey her real 
estate by her husband joining with her in 
the conveyance, she may lose her title to her 
real estate not belonging to her separate 
equitable estate without conforming to the 
modes of conveyance prescribed by statute, 
by her acts or representations amounting to 
fraud, is not well settled.’ 

51 Wash. on Real Prop. 335, 341. 

6 Statutes of Indiana, Revision of 1881, sec. 5116; 
Burn’s Revision of 1894, sec. 6961; Thornton’s Revis- 


ion of 1897, sec. 7296. 
7 Upon this question, as to the power ofa married 
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Some of the courts have denied the doc- 
tine of equitable estoppel in such cases, on 
the ground that to permit a married woman 
to do indirectly what she could not do di- 
rectly, by solemn deed, would be to dispense 
with all the limitations which the law has 
imposed upon the capacity of a married 
woman to alienate her real estate. In Penn- 
sylvania the rule has been laid down broadly 
that the interests of a married woman in 
real estate cannot be devested, except in the 
mode pointed out by statute, and she cannot 
be estopped by acts or declarations which in 
the case of a feme sole would operate as an 
estoppel. And some courts have gone so 
far as to hold that no distinction exists in 
this respect between land that is statutory 
separate estate and land that is not.!° Upon 
all phases of the question now under dis- 
cussion one of the best considered, and 
probably leading cases of the country, is 
that of Cook v. Walling.” In this case the 
facts were as follows: In December, 1855, 
the appellee, Mary C. Walling, became the 
lawful wife of Creed A. Walling, who, after 
living with her until some time in the year 
1860, went to parts unknown, and was not 
again heard of until the year 1876, a period 
of some sixteen years. After Walling had 
been thus absent for more than seven years, 
acting under the supposition that he was 
dead, the appellee married Alexander E. 
Hughes, and removed from a foreign state 
with him, where they had theretofore re- 
sided, to Flyod county, Indiana. She pur- 
chased a tract of land inthe above named 
county, which. was conveyed to her by the 
name of Mary C. Hughes. In 1875, the ap- 
pellee, by the name of Mary C. Hughes, 
joined with her supposed husband, Alexan- 
woman to bind her separate real estate in equity acts 
in pais amounting to an equitable’ estoppel, 
see Vansandt v. Weir, 109 Ala. 104; Wood v. 
Terry, 30 Ark. 385; Glidden v. Strupler, 52 Pa. St. 
407. 

8 Lowell v. Daniels, 2 Gray (Mass.), 161; McGregor 
v. Wait, 10 Gray (Mass.), 72; Wales v. Coffin, 13 Al- 
len (Mass.), 218; Pierce v. Chase, 108 Mass. 254; Wil- 
liamson v. Jones, 48 W. Va. 562; Behler v. Weyburn, 
59 Ind. 145; Unfried v. Hebever, 63 Ind. 67; Cook v. 
Walling, 117 Ind. 9. 

9 Buchannan v. Hazzard, 95 Pa. St. 240; Innis v. 
Templeton, 95 Pa, St. 262; Stivers v. Tucker, 126 Pa- 
St. 74. See also Gibbs vy. Tiffany, 9 Pa. Super. Ct. 
406. 

10 Cook v. Walling, 117 Ind. 9; Williamson v. Jones, 


43 W..Va. 562. 
1) 117 Ind. 9. 





der E. Hughes, in mortgaging the real es- 
tate so purchased and owned by her, to se- 
cure a debt due from Hughes to the appel- 
lant, Kate B. Cook. The appellee lived and 
cohabited with Hughes, and claimed him as 
her husband, and claimed and was reputed 
to be his lawful wife, during all the time 
they lived in Indiana, until the year 1876, 
when Walling returned and made the fact 
known-that he was still in life, whereupon 
the appellee obtained a divorce from Hughes, 
and resumed and has ever since continued 
marital relations with Walling. Among 
other things the court said: ‘‘The question is, 
whether or not, in a suit to foreclose the 
mortgage given as above, the facts herein- 
before recited are sufficient to avoid a spe- 
cial plea by Mary C. Walling, in which she 
alleged that the lands described in the mort- 
gage were her separate estate, and that at 
the time of the execution of the mortgage 
she was and ever since had been the wife of 
Creed A. Walling, and that he did not join 
in the execution of the mortgage.”’ 

A statute touching the marriage relation, 
in force at the time the mortgage was exe- 
cuted, as well as that now in force, declares 
that a married woman shall have no power 
to incumber or convey her real estate, ex- 
cept by deed in which her husband shall 
join."? It being conceded by the record 
that the appellee was, at the time she exe- 
cuted the mortgage, the lawful wife of Creed 
A. Walling, and that he did not join therein, 
it follows inevitably that the mortgage was a 
nullity. The power of a married woman to 
convey or incumber her separate real estate 
is wholly statutory, and any deed or other 
instrument purporting to convey or incum- 
ber her land, in which her husband has not 
joined, is absolutely void, because of the 
want of power or capacity on her part to ex- 
ecute. such an instrument without being 
jomed therein by her husband. As has been 
said ‘‘the instrument has the form and sem- 
blance of a deed, and nothing more.’’” It-is 
without legal force and of itself creates no 
equity which the courts can recognize or 
protect.“ Tacitly conceding the invalidity 
of the instrument, it is, nevertheless, con- 
tended with much plausibility, that because 


12 R. S. 1876, 550 (sec. 5117 R. S. 1881). 
13 Lowell v. Daniels, 2 Gray, 161. 
14 Otis v. Greggory, 111 Ind. 504, and cases cited. 
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the appellee was living and cohabitirg with 
Hughes, and because the latter, assuming to 
be her husband, joined in the execution of 
the mortgage, she ought now to be estopped 
from asserting that her husband did not join 
therein. An estoppel in pais has for its 
foundation the proposition that a person sui 
juris, by misrepresenting the truth, pur- 
posely induced another to believe in, and 
act upon, the existence of certain facts, 
which, if they were made to appear differ- 
ent from what they were represented to be, 
would cause substantial injury to the person 
who acted onthe faith of the representa- 
tion. When, therefore, a married woman 
deals, or assumes to deal, in respect to a 
matter concerning which her common-law 
disabilities have been removed, she will be 
bound by an estoppel in pais, as any other 
person, andin case she makes affirmative 
representations concerning the character in 
which she proposes to contract—wheiher 
for benefit of herself or of some third 
person—and thereby induces another, who 
acts in good faith, to contract with her, sup- 
posing the contract to be of the character 
represented, she will be estopped to deny 
the representations, in case she would have 
been sui juris, in respect to the contract, 
had the facts been as represented." When, 
however, the contract relates to a matter 
concerning which all the common-law disa- 
bilities continue, so that the contract is ut- 
terly void for want of power or capacity to 
make it, the doctrine of estoppel cannot be 
invoked in order to remove the incapacity. 
In other words, while a married woman may 
be estopped by affirmative representations 
concerning the character of a contract, 
which, if her representations be true, she is, 
notwithstanding her coverture, under no 
legal disability to make, she cannot, by her 
own act or representation, remove her legal 
incapacity to make a contract, which cover- 
ture alone, under any and all circumstances, 
disqualifies her from making, exceptin a 
prescribed way.'® 


16 Orr v. White, 106 Ind. 341; Regers v. Union Cent. 
L. Ins. Co., 111 Ind. 343; Lane v. Schlemmer, 114 
Ind. 296; Bodine v. Killeen, 53 N. Y. 93. 

16 Carpenter v. Carpenter, 45 Ind. 142; Levering v. 
Shockey, 100 Ind. 558; Bank of America v. Banks, 101 
U. S. 240; Sims v. Everhardt, 102 U.S. 300; Keen v. 
Coleman, 39 Pa. St. 299,80 Am. Dec. 624; Klein y. 
Caldwell, 91 Pa. St. 140; Mcrrison vy. Wilson, 13 Cal. 





The statute, as well as the common law, 
deprives a married woman of all power to 
convey or incumber her separate real estate, 
except by deed in which her husband shall 
join. Without the joinder of the person 
who occupies toward her the legal relation 
of husband, the impediment in the way of a 
deed by a married woman is an absolute in- 
capacity to contract, and this legal incapac- 
ity is not cured norremoved because some 
person other than her husband has joined in 
the deed, even though she may be at the 
time cohabiting with such person in the 
honest belief that he is her nusband. It 
would present a contradiction in terms to 
hold that an abortive attempt by a married 
woman to make a deed, which she had no 
legal capacity to make, should remove her 
incapacity by the application of the doctrine 
of estoppel.’’"” In Pennsylvania it has been 
held '* that a married woman’s deed is abso- 
lutely void, and that she cannot be estopped 
by any subsequent act of ratification, and 
that nothing but a new deed subsequently 
acknowledged could avail. In Indiana, 
prior to the statute of 1881, a married 
woman could not estop herself from asserting 
title to real estate by any kind of conduct.” 
Her void deed or mortgage did not then, and 
does not now, estop her in any manner what- 
ever,” and an instrument or contract 
which she has no power to make does not 
create any equity in favor of any one.*! The 
statute of 1881 does not change this rule, 
nor give her any power to create any estop- 
pel except in pais. It is well settled that 
the doctrine of estoppel has no application 
where everything is equally known to both 
parties, or where the parties sought to be 
estopped was ignorant of the facts out of 
which his rights arose, or where the party 
seeking to conclude him was not influenced 


494,73 Am. Dec. 593; Todd v. Pittsburgh, etc. R. R. 
Co., 19 Ohio St. 614. 

17 Behler v. Weyburn, 59 Ind. 143. 

18 Buchannan v. Hazzard, 95 Pa. St. 240. 

19 Behler v. Weyburn, 59 Ind. 148; Parker v. Bar- 
rowman, 83 Ind. 561. 

2 Caffrey v. Dudgeon, 38 Inds 512; Levering v. 
Shockey, 100 Ind. 558; Cook v. Walling, 117 Ind. 9. 
And to same effect see Alexander v. Saulsbury, 37 
Ala. 875; Wodd v. Terry, 80 Ark. 385; Morrison v. 
Wilson, 13 Cal. 494; Oglesby Coal Co. v. Pasca, 79 Ill. 
162; Dukes v. Spangler, 35 Ohio St. 119; Godfrey v. 
Thornton, 46 Wis. 677. 

31 Mattox v. Hightshue, 39 Ind. 95; Otis v. Gregory, 
111 Ind. 504. 
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by the acts or admissions which are set up 
as the ground of estoppel,” and he who 
deals with a married woman is bound to 
know that the contract proposed is one which 
she has the capacity to make, and the bur- 
den of showing this rests upon him,” but if 
he be actually mislead by the acts and dec- 
larations of the feme covert as to matters not 
within his knowledge, she will be estopped 
to deny sueh acts and declarations on the 
ground of fraud.* But the doctrine of es- 
toppel cannot be invoked against a married 
woman who has simply joined in a deed con- 
veying lands of her husband.* It may be 
stated as a sound proposition that the deeds 
of married women, unless they are also exe- 
cuted by their husbands, or unless it is 
otherwise provided by statute, are absolutely 
void; andif, after becoming discovert, a 
second conveyance, or a second delivery of 
the same deed, is made, the deed takes ef- 
fect as a primary conveyance from the time 
of the second delivery, and not as a second- 
ary conveyance confirmatory of the prior 
conveyance during coverture.* And, in 
Tennessee, it has been held that the sepa- 
rate estate of a married woman cannot, after 
coverture ceases, be subjected to a general 
judgment obtained against her while mar- 
ried.” 

The power of disposition is not included 
within the power to ‘‘own, enjoy, and pos- 
sess, as if unmarried,’ and when the 
capacity is not expressly given her she must 
dispose of her statutory separate property in 
the same way she would dispose of property 
held as at common law,” and her invalid 


32 Cox vy. Vickers, 35 Ind. 27; 3 Wash. on Real Prop. 
74. 

23 Vogel v. Leichner, 102 Ind. 55; Cupp v. Camp- 
bell, 103 Ind. 213; Keller v. Orr, 106 Ind. 406. 

24 Ward v. Berkshire L. Ins. Co., 108 Ind. 301; Rog- 
ers v. Union Cent. L. Ins. Co., 111 Ind. 343. 

25 Snoddy v. Leavitt, 105 Ind. 357. 

2% Allen v. Hooper, 50 Me. 374; Hatch v. Bates, 54 
Me. 139; Dow v. Jewell, 18 N. H. 355; Davis v. An- 
drews, 30 Vt. 681; Perrine v. Perrine, 11 N. J. Eq. 
144; Baxter v. Bodkin, 25 Ind, 172; Bressler v. Kent, 
61 Ill. 426. . 

27 Woodfolk v. Lyon, 98 Tenn. 269. 

28 Parent v. Callerand, 64 IIl. 97. 

2 Bressler v. Kent, 61 Ill. 426. See Fowler v. 
Shearer, 7 Mass. 14; Manehester v. Hough,5 Mason 
(U. S.), 67; Davey v. Turner, 1 Dall. (U. S.) 11; Al- 
bany Fire Ins. Co. v. Bay, 4 Const. (9. C.) 9, holding 
that independently of statute the joint deed of hus- 
band and wife is recognized as if authorized by the 
common law. 





deed would have no effect.” It is also well 
settled that if the statute expressly gives her 
the power to dispose of her property, but 
prescribes some particular mode of disposi- 
tion—some particular formalities—her deed ~ 
must substantially conform with the require- 
ments of the statute or it will be wholly 
void." And if the statute expressly vests 
her with the power of disposition, but pre- 
scribes no particular mode of execution, etc., 
she may execute her deed as if unmarried, 
which, if, imperfect, may be confirmed, and 
will be valid in equity just as the imperfect 
deed of an unmarrird woman is.** How far 
the married woman can agree to convey her 
statutory separate lands is a matter of 
some doubt, when she has neither the 
general ownership thereof nor the general 
power to convey it as if sole, but a particular 
mode for its conveyance is provided by 
statute; it is certain that she cannot bind 
herself under such statutes for its future con- 
veyance by any agreement not executed in 
conformity to the statute,** and whether she 
can by one executed according to thestatute 
has been disputed.** But the authorities 
upon this question are divided as there are 
cases which hold that when the married 
woman has full ownership of her property, 
or may contract generally as a feme sole, her 
agreement to convey is valid.* And when- 
ever her contract to convey is valid she can 
be compelled to specifivally perform it.* 
Cuas. W. McKinney. 


3% Rogers v. Higgins, 48 Til. 211. 

$1 Silliman v. Cummins, 13 Ohio, 116. 

32 Silliman v. Cummins, 13 Ohio, 116; Scranton v. 
Stewart, 52 Ind. 68; Edwards v. Schoeneman, 104 
Ill. 278. 

88 Shroyer v. Nickell, 55 Mo. 264. 

% Dankel v. Hunter, 61 Pa. St. 382. See Miller v. 
Albertson, 78 Ind. 348; Wright v. Duffield, 11 Heisk. 
(Tenn.) 218; Shroyer v. Nickell, 55 Mo. 264. 

35 Love v. Watkins, 40 Cal. 547; Drentzer v. Law- 
rence, 58 Wis. 594; Spafford v. Warren, 47 Iowa, 47. 

% Love v. Watkins, 40 Cal. 547; Kingsley v. Gilman, 
15 Minn. 59. 








HUSBAND AND WIFE — HUSBAND’S ACTION 
FOR DAMAGES FOR DEBAUCHERY OF 


WIFE. eh a, 
SIEBER v. PETTITT. 


Supreme Court of Pennsylvania, July 17, 1901. 
1. A husband’s right to damages from a man who 
debauches his wife is not precluded by the fact that 
his wife was equally guilty in making improper ad- 
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vances, such fact being merely proper to be consid- 
ered in mitigation of damages. 

2. In an action by a husband for damages for de- 
bauching his wife, an instruction that, to establish 
defendant’s guilt, the jury must be satisfied by a pre- 
penderance of the evidence that the fact must be 
such as to satisfy a reasonable and just man beyond a 
reasonable doubt that the adultery charged was com- 
mitted, is erroneous, since plaintiff is entitled to re- 
cover on a preponderance of the evidence. 


DEAN, J.: Seiber, the plaintiff, and his wife, 
Anna B. Jacobs, were married in December, 
1878. So far as appears, they were atthe time 
reputable young persons. She was the only 
daughter of a wealthy and prominent citizen, and 
nherited most of his estate. Both moved in the 
best social circles of the neighborhood. After 
marriage they went to housekeeping’ in Port 
Royal, a village in Juniata county, and lived 
happily together until 1893. In the meantime 
two children were born. The defendant, Pettitt, 
was a reputable country merchant of the village, 
having a wife and family. In the year 1893 an 
intimacy sprang up between Pettitt and Mrs. 
Seiber, which continued to the year 1895. From 
the first it was of such character as to attract the 
notice and suspicions of the neighborhood. In 
fact, the conduct of both parties was so signifi- 
cant of wrongdoing that it would have been 
strange if it had not created doubts of innocence. 
When the husband, Seiber, became convinced of 
the guilt of his wife and the criminal conduct of 
Pettitt, he separated from her, and brought this 
suit fordamages. The manifest weight of the 
evidence clearly established the fact of criminal 
intimacy. ‘True, defendant denied under oath 
actual adultery; but the wife’s own testimony 
admitted it; not occasionally, but time after time, 
kept up weekly for years, accompanied with 
numerous facts and circumstances. And her 
story was corroborated throughout, not only by 
proof of these circumstances, but by the testi- 
mony of numerous witnesses as to the truth of her 
testimony in every particular except the actual 
sexual intercourse. Ifever the manifest weight 
of the testimony established a fact, it established 
here long-continued adulterous intercourse. But 
the evidence pointed with more or less signifi- 
cance to the fact that the wife was as active in 
luring him from the path of virtue as he was in 
enticing her into his embraces. But at the trial 
of the cause the learned judge of the court below 
seems to have assumed that plaintiff’s wife was 
a wanton, and that defendant was a weak brother, 
who fell because of her allurements, and there- 
fore she was deserving of censure, he of sym- 
pathy. Actuated by this sentiment,—which did 
him no discredit if displayed elsewhere than in 
the court room,—he fell into graveerror. His 
charge made the case to turn on the fact of sex- 
ual intercourse, which, in the face of the undis- 
puted evidence, could not reasonably be ques- 
tioned, instead of on the extent of damages which 
was fairly in dispute. He gaye undue rrom- 





inence to the oath of defendant, and belittled all 
the evidence of plaintiff. The charge was par- 
tial, and did gross injustice to plaintiff, who was 
a wronged husband. The man who breaks up 
the home of his neighbor by debauching his wife, 
rendering his children worse than motherless, is 
not excused because he is weak, and, being 
tempted by the woman, falls. The wronged hus- 
band’s right of action is still well founded. Less 
money may indemnify him for the loss of such a 
wife’s affection and society, and a milder penalty 
may suffice to punish such a degree of guilt on 
the part of the man, but the essence of the action 
—a wrong and injury to an innocent husband— 
remains. And this is the theory, and the only 
correct theory, on which the case should have 
been tried. The first paragraph of the charge 
points to the bias of the learned judge. Itis as 
follows: ‘The first important question for you to 
determine is, did the defendant commit adultery 
with the plaintiff’s wife, or have sexual inter- 
course with her? There is no witness in the case 
who testifies that he or she saw the act com- 
mitted. It is rare that such proof can be fur- 
nished in cases of this kind, op account of the 
secret character of the offense, and therefore the 
law allows it to be established by proof of facts 
and circumstances from which the intercourse 
may be inferred; and itis by the latter kind of 
evidence that the plaintiff has endeavored to 
prove the fact of the adultery of the defendant 
with his wife. He has introduced testimony of 
witnesses tending to prove the existence of facts 
and circumstances from which you are asked to 
infer the guilt of the defendant. In order to es- 
tablish his guilt in this way, you must be satisfied 
by a preponderance of the evidence that these 
facts and circumstances must be such as to satisfy 
a reasonable and just man, beyond a reasonable 
doubt, that the adultery was committed, and you 
are, therefore, to weigh all the evidence in the 
case carefully and scrutinize it with that degree 
of caution which the importance of the case de- 
mands.’’ This contains two very grave misstate- 
ments, one of law and one of fact. No such rule 
of evidence applies in an action for damages. 
The simple preponderance of evidence affirms or 
negatives plaintiff’s averments; not such as will 
satisfy a reasonable and just man beyond reason- 
able doubt. Practically, the fact of adultery was 
established by the overwhelming weight of the 
evidence. The conduct of defendant is recon- 
cilable with no other reasonable conclusion, even 
putting out of view the positive testimony of the 
wife. His testimony admits nearly every signifi- 
cant fact alleged, except only the act of sexual 
intercourse. He was less thana man, if, under 
the admitted facts, he was not guilty of this, too. 
In substance, his statement would, perhaps, in- 
duce a conviction that he was no more guilty 
than she. But this does not belp him, even if it 
betrue. It can only mitigate damages. Itis but 
the old cowardly excuse set up by the first man, 
‘The woman gave me of the tree, and I did eat.”’ 
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It did not save from the penalty the first defend- 
ant, and cannot, under the law, save this one. 
The extent of the penalty alone is for the jury. 
The judgment is reversed, and v. f.d. n. awarded. 


Norse.—Right of Husband to Maintain an Action 
Sor the Debauchery of his Wife Due to Her Own Im- 
proper Advances.—It must be borne in mind that an 
action by the husband for the criminal conversation 
of his wife has nothing in common with an action for 
the alienation of her affections. In the latter, the 
ground of the action is the loss of the affection, serv- 
ices and society of the wife; in the former action none 
of these may be any the less after the act complained 
ofthan before. The gist of the action for criminal 
conversation is the disgrace attaching to the husband 
of an unfaithful wife, together with the fact that the 
actual debauchery of the wife is liable to impose 
upon ahusband the support of another man’s chil- 
dren besides casting doubt on the legitimacy of chil- 
dren actually begotten by kim. For this reason also 
a judgment for enticing the wife is not a barto an 
action by the husband for debauching and carnally 
knowing her. Schnell v. Blohm, 40 Hun, 398. 

The principal case limits the subject of this annota- 
tion to actions by the husband for the debauchery of 
his wife due to her own improper advances and li- 
centiousness. It might be considered that this rather 
cramps the discussion of this question, but a mo- 
ment’s reflection will force upon one the conclusion 
that the consent, encouragement or even the advances 
of the wife must necessarily be present in nearly 
every case ofthis character. The faithful, virtuous 
wife could very seldom be enticed into such gross 
infidelity by the mere suggestion or advances of the 
seducer; she could only be outraged by actual vio- 
lence, which would, of course, render the wrongdoer 
liable to a criminal action for rape. It is therefore 
safe to affirm that in the majority of actions of crim 
inal conversation, the wife not only consents to the 
intercourse, but in most cases, has directly encour- 
aged the intercourse or openly solicited the embraces 
of the defendant. No man of ordinary common sense 
would brave the just wrath ofa disgraced husband, 
and the severe penalties of the criminal law merely 
to gratify his passions in the sweets of clandestine 
intercourse with another man’s wife, unless he had 
previously been encouraged to expect that the guilty 
wife would meet him more than half way and pro- 
vide against discovery. Itis for this reason, and for 
the further reason, that a woman may not consent to 
disgrace her husband by adulterous intercourse, that 
the rule has become well established that in such ac- 
tions it is no defense that the defendant had been en- 
ticed into the embraces of the wife through the lat- 
ter’s encouragement and solicitation. Wales v. 
Miner, 89 Ind. 118; Egbert v. Greenwalt, 44 Mich. 
245; Bigaoutte v. Paulet, 134 Mass. 123; Moore v. 
Hammons, 119 Ind. 510; Puth v. Zimbleman (Towa, 
1896), 68 N. W. Rep. 895. See contra: Hoggins vy. 
Coad, 58 Ill. App. 58. Thus, in the case of Moore v. 
Hammons, supra, it was held that in an action by a 
husband for the seduction of his wife, it is erroneous 
to instruct the jury that plaintiff cannot recover if 
the wife consented to the sexual intercourse. In the 
case of Bigaoutte v. Paulet, supra, it was held that a 
husband may maintain an action for the loss of the 
consortium with his wife against a person who has 
criminal conversation with her, whether such con- 
versation is with or without her consent, and al- 
though the act caused no actual loss of her services 
to him. Justice Allen inthis case points out one 





great difficulty with this question,—the fact that the 
action for criminal conversation has been much con- 
fused by injecting into it the element of seduction, 
a question which has nothing whatever to do with it. 
The original remedy, for criminal conversation, ac- 
cording to Blackstone, was by action of trespass vi et 
armis, and this is still the approved form in which to 
bring it. The following statement of the court is 
exceedingly interesting in this regard: ‘It is usual 
in actions for criminal conversation to allege the 
seduction of the wife, and the consequent alienation 
of her affections, and the loss of her company and as- 
sistance, and sometimes of her services; but these 
are matters of aggravation, except so far as they are 
the statement ofa legal inference from the fact itself, 
and actual proof of them is not necessary to the hus- 
band’s right of action. The loss of the consortium is 
presumed, although the wife may have herself been 
the seducer, or nfay not have been living with the 
husband. * * * The fact that trespass, and not 
case, was the original form of action, even when the 
wrong was accomplished by the seduction of the 
wife, for the reason that the wife was deemed 
incapable of consent, and ‘force and violence 
were supposed in law to accompany this atro- 
cious injury,, indicates that the cause of the 
action arose from acts committed upon the person of 
the wife, and not from influences exerted upon her 
mind,—that the corrupting of the body rather than 
the mind of the wife was the original and essential 
wrong to the husband.” 

It is apparent, therefore, that the original and ap- 
proved form of action in this class of cases is tres- 
pass vi et armis from which all questions as to the 
seduction or consent of the wife are eliminated. 
The failure to recognize this principle was undoubt- 
edly the reason for the only absolutely contrary 
decision on this question,—Hoggins v. Coad, 58 IIl. 
App. 58, where it was held that where the evidence 
in an action for seduction fails to show that the wife 
was actually seduced, but that her fall was rather 
the result of her own licentiousness, no damages can 
be recovered for actual seduction. This was an 
action of trespass on the case by a husband for the 
seduction of his wife,and the court regarded itsimply 
as an action for seduction. As suggested by Justice 
Allen this is a common mistake into which both 
pleader and court are liable to fall iuto, but even in 
such cases it is the duty of the court to regard the 
allegation of seduction as merely surplusage, or as 
matter of aggravation, and not consider it as making 
the complaint a simple action for seduction in which 
the encouragement and solicitation of the woman 
may be a complete defense. In the case of Puth v. 
Zimbleman, 68 N. W. Rep. 495, the court goes 
further and holds},that not only is the open solicita- 
tion of the wife no defense to the husband’s action 
for her criminal intercouse with defendant, but, also, 
that it is no defense to such action that the husband, 
suspecting his wife, left open opportunities for the 
wrong complained of, so long as he did not make new 
opportunities or invite the wrong. 

It is a well settled rule in this class of cases that the 
husband’s right to recover against his wife’s seducer 
is not barred by his continuing to live with her after 
knowledge of her infidelity. Sikes v. Tippins, 85 Ga. 
231; Stumm v. Hummel, 39, Iowa, 478; Sanborn v. ~ 
Neilson, 4 N. H. 501. Contra: Rea v. Zucker, 51 
Ill. 110; Gleason v. Knapp, 56 Mich. 291, 22 
N. W. Rep. 865. The case of Stumm v. Hum- 
mel, supra, was an action for criminal conversation 
with plaintiff’s wife, in which an instruction was 
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asked to the effect that the husband’s forgiveness of 
his wife’s conduct was presumptive of his connivance 
at the crime. The court held that the instruction 
was properly refused, and in explanation of its posi- 
tion, said in part: “The law will not hold a husband 
remediless for an injury of this kind, because, 
through the exercise of Christian virtue,the influence 
of family interest or evenin the want of what may 
be regarded as true manly spirit, he forgives 
an erritg wife, and trusts in her reformation and 
promise of future good conduct and virtue.” 

The general rules in regard to damages in such 
cases from the husband’s standpoint may be stated as 
follows: If a husband’s consents to his wife’s adul- 
tery, it goes in bar of the action; if he be guilty of 
negligence, or of loose and improper conduct, not 
amounting to consent, it goes in reduction ef the 
damages; and, if the husband had the actuai power 
to interfere and prevent the debauchery of his wife, 
he is entitled only to the actual pecuniary damages 
which he has sustained. Bunnell v. Greathead, 49 
Barb. 106. It is, therefore, the rule in such cases, 
that proof of carelessness by the husband in guarding 
his wife from defendant’s improper advances, or his 
own adultery, will mitigate the damages, and on the 
other hand, proof that husband was a chaste and 
loving husband, careful of his wife, will 
enhance the damages. Silvernali v. Westermans 
(Pa. 1882), 11 Luz. Leg. Reg. 58. In regard 
to the further question whether the licentious 
conduct and advances of the wife may be con- 
sidered in mitigation of the damages, the principal 
case is apparently the only direct authority that can 
be found in the books, although there are some 
doubtful dicta to that effect in some cases. We are, 
* however, on principle, inclined to disagree with the 
holding of the court in the principal case and feel 
safe in the position that when the reason and basis of 
this actionis considered, any act on the part of the 
wife soliciting the embraces of the wrongdoer cannot 
be imputed to the husband nor should it impair his 
right of action ordiminish the amount of his recov- 
ery. We believe the position of the court in the 
principal case on this point is due to the fact already 
alluded to, ofits confusing the action of seduction 
with that of criminal conversation and failing to ap- 
prehend the radically different basis of the latter 
action. Ofcourse the wrongful conduct of the de- 
fendant towards the wife would be greatly mitigated 
by herencouragement and improper advances, and if 
the controversy were with her or with some one in 
her behalf, would probably discharge the defendant 
from any liability. But the action of criminal con- 
versation is notin the name of the wife nor for any 
wrong committed upon her,—for this she has her 
own right ofaction; nor is it an action for the loss to 
the husband of his wife’s services nor for aliena- 
tion cf her affections. These are all distinct wrongs 
for which other actions will lie. In the action of 
criminal conversation the husband is seeking a 
remedy, both compensatory and punitive, for a 
direct wrong and injury committed upon him. The 
defendant has defiled his wife’s body, not to her in- 
jury, but to his; he has brought undeserved disgrace, 
not upon the wife but upon him, he has defiled his 
marriage bed not hers. The action is, therefore, not 
in case for the seduction of the wife, because she 
cannot be presumed to consent to her husband’s dis. 
grace, but in trespass vi et armis for defiling and dis- 
gracing the marriage bed of the plaintiff by an 
assault upon his wife. Her consent, therefore, is no 
defense tothe action, nor, in the nature of things, can 





it mitigate the damages due the husband. There is 
a conclusive presumption against her consent in such 
cases and evidence on that point is altogether irrel- 
evant and incompetent. The controversy is between 
the husband and the defiler of his marriage bed, 
and the only element of mitigation must be drawn 
or presumed from the condnet of the plaintiff and 
not of his wife. ALEXANDER H. ROBBINS. 


CORRESPONDENCE. 


FAVORITISM ON THE BENCH. 
To the Editor of the Central Law Journal: 

I was much interested and informed by reading 
the initial article in the October number of The Cen- 
tury magazine by Judge Howland, on “The Practice 
of the Law in.New York.” Judges and lawyers know, 
both from their own experiences and from observa- 
tions, that much which is there so well stated as to the 
practice of the law in New York, is equally true else- 
where in this country. The difficulties of the young 
and inexperienced lawyer, in getting into court with 
desirable litigation, is not magnified. But the recogni. 
tion by courts, of lawyers with great reputations, not 
always, however, with great legal ability, is, it seems 
to me, on the whole, rather too strongly put. There 
appears to be a growing disposition with our courts 
to accord too great respect and a too attentive ear to 
lawyers with name and fame who practice before 
them. And this is often done at the cost of the sac- 
rifice of justice. It is tothis tendency among our 
courts, the tendency to recognize as proper and 
lawful, what some successful lawyer or firm may say 
or do, and to ignore or minimize the same thing 
coming from an unpretentious or unsuccessful law- 
yer or law firm, that has induced me to suppiement 
what has been so well said in the article in question, 
with a few words on what I conceive to be a species 
of judicial corruption, difficult to define and more 
difficult to punish. 

The offense herein indicated is denominated 
“judicial corruption,” yet the term hardly fits the 
offense complained of. I should characterize the 
offense as the official act of the judge out of which 
he reaps no direct reward in dollars and cents. He 
is not, presumably, interested in the outcome of the 
litigation pending before him, either directly or in- 
directly. Yet his official position, his judicial station, 
gives him great opportunity to permit the miscarriage 
of justice in his desire to favor counsel on one side of 
the case or the other. This he unblushingly does. 
He publishes rea for his decisi It is ry 
that something be said to placate opposing counsel 
and appease the wrath of the losing litigant. He 
may, perhaps, wish to say something “‘for the benefit 
of the public.” His ‘‘reasons” are ingenious, even 
plausible, but his decision is not good law and he 
knows it. He has made a burlesque of the due 
administration of justice in his court. He has de- 
deliberately violated his oath of office. 

And where is the remedy? I hear some one say by 
appeal to the higher tribunal. But appeals are 
always attended with expense, and the unfortunate 
litigant is too poor to pursue his remedy further. 
Again, I hear some one say ‘“‘impeach the perpetrator 
of such infamous official conduct.” But his offense is 
unknown to the law. And for what shall he be ar- 
raigned? And if any criticism of the decision of the 
judge is made by ‘‘an officer of the court,”’ he is liable 
to be fined for contempt, or otherwise summarily 
dealt with by the very judge whose unjust and illegal 
decision has been condemned. This places the un- 
pretentious lawyer ata distinct disadvantage in the 
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court in question, and more than likely ruins his 
professional §prospects. And when it comes to 
criticisms of courts the average lawyer is a coward, 
pure and simple. Itis a ‘pastime’? which he rarely 
indulges in, and which he can rarely afford. 

It may be suggested that herein has been builded a 


" veritable “man of straw;” that no such obnoxious 


individual actually exists on the bench, or ever has. 
To this it may be answered that the writer “knows 
whereof he speaks.’”? It comes from observation, 
experience and admissions. And his knowledge 
can be reinforced with that of many other practicing 
attorneys. 

The hope for improvement must come, as it seems to 
the writer, not from legislation or attempts at prose- 
cution for malfeasance in office. It is for the bench 
and the bar to hold up high ethical ideals and to 
condemn in unmeasured terms, yet impersonally, any 
judicial act which savors of favoritism in the judge 
head. The opinion should be frequently emphasized 
in bar associations that courts should not, and must 
not, be respecter of persons. Litigants and counsel 
should be minimized; justice maximized. It is in this 
way that the hope ofthe due administration of jus- 
tice may gain a firm and lasting hold of the none too 
credulous public. The faith has been pretty well 
shaken in the recent past. But it is not too late. I 
do not conceal the pleasure which I would have had 
to have seen some reference to this palpable evil in 
the article referred to. But as the article seemed to 
have been prepared more particularly for laymen, it 
might have been out of place there. 

Nevertheless, a crime, hard to legally define and 
harder to provide an adequate punishment for, but 
stilla crime of the very first magnitude, ought not 
and must not be sneered at, denounced and belittled, 
and pronounced unreal and fancifal. It isno answer. 
And it is unworthy of a noble profession and of true 
manhood. 


Milwaukee, Wis. DuaNE Mowry. 








BOOK REVIEWS. 
HoGe's EQUITY PRINCIPLES. 

One of the great jurists of the country has said, 
speaking of text books on equity: “‘The splendor of 
Pomeroy’s performances in this branch of law writing 
is liable to disparage the merits of almost any book 
which may have been, or might be, for some time, 
written on the subject of equity; and as one cannot 
help but keep his mind on Pomeroy’s work as the 
standard up to which all others should go, it is possi- 
sible that justice may not be done to the performance 
of others.” This newest work on Equity Principles, 
by Charles E. Hogg, escapes the comparison just 
indicated by constituting itself a class by itself, it 
being intended especially for nse in the states of West 
Virginia and Virginia, but applicable also to other 
states where the chancery system obtains. In the 
scientific and convenient arrangement of the subject- 
matter, and inthe number and variety of the topics 
treated, this work may justly be said to excel that of 
Mr. Pomeroy. The publishers have undertaken a 
daring venture, however, in preparing awork for 
expressly local purposes, and, while we believe in 
view of the multitude of the decided cases, such 
books are of more practical value to the practicing 
lawyer than works of more general circulation, we 
are nevertheless not so sanguine of its success in 
enlisting the patronage of the bar and shall watch its 
fortunes with interest. Printed in one volume of 916 
pages and bound in a good quality of law sheep. 





Published by ,the Robert Ciarke Company, Cincin- 
nati, Ohio. 








WEEKLY DIGEST. 


Weekly Digest of ALL the Opinions 
eof ALA. tme Stare and Territorial Courts of 
ase Resort, and of ell the Federal Courts 

ADVERSE POssESssION—Public Street.—Occupancy of 
a public street under lease from the municipality is 
not rendered adverse by the fact that the municipal- 
ity had no power to authorize the obstruction of the 
street.—W.N. Eisendrath & Uo. v. City of Chicago, 
Ill., 61 N. E. Rep. 419. 

ALTERATION OF INSTRUMENTS — Interlineation.—In- 
terlineation in a deed, to make the same speak the 
contract ofthe parties, held not to invalidate it. — 
Bryant v. Bank of Charleston, Tenn., 64 8S. W. Rep. 
895. 





APPEAL AND EsgorR—Amount Under Jurisdiction.— 
Under the statute making the decision of the appel- 
late court final where less than $1,000 is involved,a 
judgment disposing of $2,(00 by dividing the fund in 
shares of $1,000 or less each is not final.—Towne v. 
Towne, Ill.,61 N. E. Rep. 426. 

APPEAL AND Earor—Reversed Because of Nominal 
Damages.—A judgment will not be reversed, on the 
ground that plaintiff's were entitied to nominal dam- 
ages, on technical grounds.—People v. Petrie, Ill., 61 
N. E. Rep. 499. 

APPEAL AND ERROR—Reversing Without Remanding. 
—Where the appellate court reverges a judgment, 
but does not remand the cause, it will be presumed 
on appeal that it found the facts insufficient to sustain 
the cause of action.— Supple v. Agnew, Ill., 61N. E. 
Rep. 392. 

APPEAL AND ERg0R—Walver of Sufficiency.—Ob- 
jection to the sufficiency of an appeal bond is waived 
by the appellee's joinder in error and the submission 
of the cause for decision on the errors assigned.— 
Eggleston v. Royal Trust Co., Iil., 61 N. E. Rep. 428. 


ASSESSMENT—Right to Impeach for Inade quacy.—An 
assessment by the state board of equalization may be 
impeached and declared void and equivalent to no 
assessment, where such assessment is so low as to 
clearly show that it is fraudulent. — State Board of 
Equalization v. People, Iil.,61 N. E. Rep. 889. 


ASSIGNMENT—Defeasible Assignment of Wages as a 
Mortgage.—A defeasible assignment of a chose in 
action is a mortgage within the me-ning of a statute 
declaring liens upon personal property, given by 
pledges or mortgages to secure usurious debts, to be 
invalid.—Tuvlman v. Union Casualty and Surety Co., 
(Mo. App., No. 8882), decided at St. Louis, Nov. 19, 
1901, not reported. 


ASsOC(aTIONS—Quasi Corporation.— An association 
of 8,000 members will be treated as a quasi corporation 
forthe purpose of service a process.—Adsums Exp. 
Co. v. Schofield, Ky., 648. W. Rep. 903. 


ATTACHMENT—Under Statute of Frauds.— In an ac- 
tion against a non-resident for breach of contract, an 
attachment was properly vacated, though defendant 
executed no bond, when the contract was void under 
the statute of frauds.—Knight v. Hatfield, N. Car., 39 
8. E. Rep. 807. 

ATTORNEY AND OLIENT — Disbarment.—In procee a- 
ingto dfsbar an attorney, under Code, §§ 3823,824,a 
judgment merely reprimanding him and charging him 
with costs is unauthorized.—State v. Tracy, Iowa, 87 
N. W. Rep. 727. 

AUCTIONS AND AUCTIONEERS — License.— Under a 
municipal ordinance permitting anctioneers to sell 
mortgaged property without a license, a transient 
merchant selling such property is not exempt.—City 
of Iowa City v. Newell, lowa, 87 N. W. Rep. 739. 

BanK—Ohargeable with Kaowledge of Cashier.—A 
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bank is not chargeable with notice of a pledge by its 
cashier of stock of the bank owned by him to secure a 
personal debt, so as to affect its statutory lien on such 
stock to secure a loan subsequently made him.—Cur- 
tice v. Crawford County Bank, U. 8. 0. C., W. D. Ark., 
110 Fed. Rep. 830. 

BaNKR&UPTCY—Admission of Inability to Pay Debts.— 
A weitten admission of the inability of a partnership 
to pay its debts and the willingness of the partners to 
be adjudged bankrupts, sigaed by one partner in be- 
half of himself and his co-partoner, held an act of bank- 
ruptecy under Binkr. Act 1898,§ 3a,cl. 5.—In re Ker- 
sten, U. 8. D. C., E. D. Wis., 110 Fed. Rep. 929. 

BaNnKR&UPrcy— Oomity Between State and Federal 
Courts.—Under the rule of comity between federal and 
state courts, a receiver appointed by a court of bank- 
ruptcy will be required to apply to a State court for 
an order requiriag its owo receiver to turn over 
property of the bankrupt of which it has obtained 
possession in insolvency proceedings.—Jn re Lengert 
Wagon Co., U.S. D.C., 8. D. N. Y., 110 Fed. Rep. 927. 


BanKruprcy—Exclusive Jurisdiction.—Bankruptcy 
proceedings properly instituted vest the court of 
bankruptcy with exclusive jurisdiction to administer 
the property of the bankrupt,and oust the jurisdic- 
tion of a state court in insolvency proceedings-—Jn re 
Lengert Wagon Co., U. 8. D.C.,8. D. N. Y., 110 Fed. 
Rep. 927. 

BanKeoupTcy—Head of Family ,Entitled to Exemp- 
tions.—A bankrupt, who is an unmarried man owning 
a house, in which he resides with his widowed mother 
and minor brother, to whose support he contributes 
from his weges, held the head of a family and entitled 
to homestead under the laws of Arkansas.—Jn re Mor- 
risoo, U. 8. D. C., E. D. Ark., 110 Fed. Rep. 734. 


BANKRUPTCY—Lien Within Four Months.—A lien ob- 
tained by legal proceedings on the property of an in- 
solvent within four month of his filing a voluntary 
petition, on which he is adjudged a bankrupt, is void 
and discharged.—Brown v. Case, Mass.,61 N. E. Rep. 
279. 

BanKRouprcey—Rental.— Notes taken by a bankrupt, 
after adjudication, for the future rental of land 
which is exempt, do not constitute assets of his es- 
tate in bankruptcy.—Jn re Oleson, U. 8. D.C., N. D. 
Iowa, 110 Fed. Rep. 796. 

BaNKRUPTCY— Rents after Adjudication-— Rents ac- 
cruing after adjudication for mortgaged property 
ofthe bankrupt which comes into possession of the 
trustee belong to the estate until the mortgagee has 
taken such action asto entitle him to possession of 
the property.—Jn re Dole, U. 8. D. C., D. Vt., 110 Fed. 
Rep. 926. 

BANKS AND BANKING — Action by Cashier. — The 
cashier of a bank may maintain action on a 
note held by the bank without express proof of au- 
thority.—Battersbee v. Calkins, Mich.,87N. W. Rep. 
760. 


BANKS AND BANKING—Liability of Directors.—In a 
suit by a bank’s receiver against the directors, the 
latter cannot claim that to hold them responsible 
would have required of them too high a degree of 
care, where the examination necessary to discover the 
frauds complained of merely required an adjustment 
of accounts.—Campbell v. Watson,N. J., 50 Atl. Rep. 
120. 


BigaMy— Iodictment. — Held, defendant could not 
be convicted for bigamy with C, under an indictment 
charging him with bigamy with A, while married to 
C.—Keneval v. State, Tenn., 64 S. W. Rep. 897. 

BILL OF DISCOVERY—Assisting Complainant in Suit. 
—A bill of discovery will not lleto compel defendant 
to answer concerning his gambling transactions, to 
assist complainant to recover in certain pending suits 
at law the penalties imposed by the Criminal Code for 
such gambling.—Robson v. Doyle, Il!., 61 N. E. Rep. 
435. 





BILLS AND NOTES—Assignment of Non-negotiable * 


Note.—Where a non-negotiable note was assigned ,the 
maker was not entitled to set off the amount of the 
payee’s note purchased by him after notice of the as- 
signment.—Barker v. Barth, I1l.,61 N. E. Rep. 388. 


BILLS AND NOTES—Possession of a Note Indorsed in 
Blank.—Possession of a note indorsed in blank held 
presumptive evidence of ownership.—Battersbee vy. 
Calkins, Mich.,87N. W. Rep. 760. 

BROKERS—Commission.—Where an agent’s commis- 
sion for selling land is payable as the purchase price 
is paid, it all becomes due when the vendor purchase 
the premis:s, on the foreclosure of the purchase 
money mortgage.—Crane y. Eddy, Ill., 61 N. E. Rep. 
431. 

BUILDING AND LOAN ASSOCIATIONS — Deposit.—Par- 
ties depositing money with secretary of building and 
loan association held not entitled to reimbursement 
out of the association’s assets on its insolvency.— 
Christopher Columbus Building & Loan Assn.v. Kriete, 
Ill.,61 N. E. Rep. 510. 

BUILDING AND LOAN ASSOCIATIONS—Usury of Pre 
miums.—The charging of fixed premiums on loans by 
a buiiding association does not render such pre- 
miums, interest, and the loans usurious, inthe absence 
of a statute governing the method of fixed premiums. 
—Manshbip v. New South Building & Loan Assn., U. 8. 
Cc. C., 110 Fed. Rep. 845. 


BUILDING CONTRACTS—Value of Extras.—Architect’s 
statement as to value held admissible in assumpsit 
for ex'rasfurnished under building contract.—Fos- 
ter v. McKeown, Iil.,61 N. E. Rep. 514. 


BoRGLARY—Servants.—A man employed in a hotel, 
but not in a saloon separately operated in the same 
building by the same management, is not a servant as 
to such saloon.—Jackson Vv, State, Tex.,648. W. Rep. 
864. 

CARRIERS OF PASSBNGERS — Liability of Ticket 
‘*‘Scalpers.”—A railroad ticket broker, who induces 
the purchaser of a special ticket, in which he has 
agreed for a valuable consideration not to transfer 
the same, to violate such agreement by selling the 
return portion of the ticket for the purpose of haviag 
it used by another, is guilty of an actionable interfer- 
ence with the performance of the contract.— Dela- 
ware, L. & W. R. Co. v. Frank, U. 8.C.C.,W.D. N. 
Y., 110 Fed. Rep. 689. . 

CIVIL SERVICE — Unlawful Discharge.—Under Civil 
Service Act 1895, § 12, where a municipal officer holding 
under the civii service act is unlawfully discharged, 
and the appropriation for his salary bas not been ex- 
pended, he is entitled to recover his salary while pre- 
vented from performing his duties of his office.—City 
of Chicago v. Lutbardat, I1]., 61 N. E. Rep. 410. 

ConsPirRacy—Resulting in Discharge from Employ- 
ment.—The fact that plaintiff has been discharged 
from employment pursuant toa conspiracy between 
defendant land others gives him no right of action, 
where defendant had a right to terminate the employ- 
ment at any time.—Baker v. Metropolitan Life Ins. 
Co., Ky., 648. W. Rep. 913. 

CONSTITUTIONAL LAW-—Public Exigency.—The ques- 
tion whether a public exigency or necessity exists 
for the establishment of a reservoir as a part of the 
water supply of a city is forthe legislature to deter- 
mine.—Miller v. City of Fitchburg, Mass., 61 N. KE. Rep. 
277. 

CONSTABLE-—Suit on Indemnifying Bond.—A seizure 
and levy by a constable of the property of a third per- 
son !s in its inception a trespsss, from the conse- 
quences of which the constable is relieved solely by 
the indemnifying bond. — State v. Slayback 
(Mo. App.No. 8356), decided at St. Louis, Nov. 19, 1901, 
not yet reported. 

ConTRacT—Excuse for Breach.—Where defendant 
contracted to furnish allcans used in plaintiff's fac- 
tory for a year, no Increase in capacity demanded by 
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the legitimate increase of plaintiff's business justified 
default.—E: C. Dailey Co. v. Clark Can Co., Mich., 87 
N. W. Rep. 761. 

CoprRricguTs—Piracy of Directory.—The publication 
of a directory as a whole will be enjoined, unless de- 
fendant can eliminate matter pirated from a copy- 
righted directory.—Williams v. Smythe, U.S.C. C., 
M. D. Pa., 110 Fed. Rep. 961. 

CORPORATIONS—Action on Note.—Under Comp. Laws, 
§ 4870, it was no defense to an action on a note made 
by a stockholder of a partnership association to the 
company, and by it delivered to plaintiff, that the 
company was not designated by its full name.—Shaw, 
Kendall & Co. v. Brown, Mich.,87N. W. Rep. 757. 

CoRPORATIONS—Purchase of Corporate Property by 
Director.—An officer and director of an insolvent cor- 
poration, who purchases its real estate at execution 
sale for an inadequate consideration, is not liable to 
the judgment creditor for the difference between such 
price and its actual value, unless the former has dis- 
posed ofthe property.—Potvin v. Denny Hotel Co., 
Wash., 66 Pac. Rep. 376. 

Costs—Immaterial Matter,in Transcript.—Where ap- 
pellant allows matter not necessary to!a review of the 
questions presented to be inserted in the transcript, 
the costs of such immaterial matter should be taxed 
against him.—McLennan County v. Graves, Tex., 6458. 
W. Rep. 861. 

Costs—Receivership Costs.— Counsel fees for serv- 
ices to receiver are not costs under section 1517 of the 
Revised Statutes of 1899, nor within the meaning of 
section 755. There is a distinction between costs of 
litigation and costs of administration; counsel fees 
belong to the latter class.—Pullis v. Pullis Bro. Iron 
Oo. (Mo. App., No. 8295) decided at St. Louis, Nov. 19, 
1901, not yet reported. 


Costs—Success on One of Twe Issues.—Under Rev. 
St. § 3049, where, on appeal from two orders, appellant 
is sustained as to one, whereby consideration of the 
other b es un ry, but one bill of costs will 
be taxed, which will be in plaintiff’s favor.—Fllis v. 
Barron County, Wis.,87 N. W. Bep. 552. 


CeunTIEs—County Treasurer’s Liability.—A county 
treasurer held to be without authority to refuse pay- 
ment of an order by the board of supervisors for sal- 
ary of a member on the ground that such member was 
not a de jure officer.—Friedman v. Horning, Mich., 87 
N. W. Rep. 752. 

CREDITORS’ SuIT—Trust Estate.—Under 1 Starr & C. 
Ann. St. ch. 22, § 49, the income from a trust created 
by will cannot be reached by the creditors of the bene- 
ficiary while in the hands of the trustee.—Binns v. La 
Forge, Ill., 61 N. E. Rep. 382. 

ORIMINAL EvyIDENCE—Proof of Other Offenses.—On a 
trial for murder, evidence tending to prove commis- 
sion of a similar crime, but not tending to establish a 
motive common to both crimes, held inadmissible.— 
Pope v. Molineux, N. Y.,61 N. E. Rep. 286. 


CRIMINAL EvIDENCE—Writings in Criminal Cases.— 
Genuineness of writings to be used in comparison 
with disputed writing in criminal case must be estab- 
lished beyond a reasonable doubt.—People v. Moli- 
neux, N. Y., 61N. E. Rep. 286. 


CRIMINAL TRIAL — Amendment of Information. — 
Where,the right is given to amend as to form and sub- 
tance as in section 2481 Rev. St. Mo., 1899, the right can- 
not be restricted to such defects as would be cured 
by the statute of jeofail after verdict, provided it is ap- 
parent from the information that the prosecuting at- 
torney intended to charge a particular offense or the 
violation of a specific statute.—State v. Broeder (Mo. 
App. No. 8809), decided at St. Louis, Nov. 19, 1901, not 
yet reported. 

CRIMINAL TRIAL—Witnesses.—A witness may testify 
on the trial although his name is not indorsed on the 
indictment, and although he testified before the grand 
jury.—Cross v. People, Ill., 61 N. E. Rep. 400. 








CUSTOM AND UsaGE—To Pay Olaims.—Custom of 
county commissioners to pay claims for horse hire by 
county surveyors held not to make them legal de- 
mands against county.—State v. Smith, Minn., 87 N. 
W. Rep. 775. 


DaMaGES—Expenses for Sickness.—An instruction, 
in an action for personal injuries, that plaintiffs may 
recover expenses incurred while suffering from his 
injuries, if any were incurred, is not erroneous, 
though there is no evidenceof there being any such 
expense.—Trumble v. Happy, Iowa, 87 N. W. Rep. 678. 

DEDICATION—Sufiiciency.—W here the owner of land 
placed a plat thereof on record, showing that about 
two acres of ground was set apart for a public square, 
which was at once taken possession of by the county, 
and a court house and jail erected thereon, there was 
no dedication to the town.—Town of Prestonburg v. 
Floyd County, Ky., 64 8. W. Rep. 907. 

DEEDs—To “Bodily Heirs.""—Under Hurd’s Rev. St. 
1899, ch. 80, § 6, a deed conveying property to a hus- 
band and wife ‘‘and their bodily heirs, forever,” 
granted a remainder in fee to the bodily heirs of both 
of them.—Atherton v. Roche, IIl., 61 N. E. Rep. 357. 

DEPOSITIONS — Exceptions.—Where no written ex- 

ceptions are filed to depositions, as provided by Code, 
§ 4712, held error to sustain an cbjection thereto, made 
when the deposition was offered in evidence, for rea- 
son other than incompetancy, irrelevancy, and imma- 
teriality.—Cathcart v. Rogers, Iowa, 87 N. W. Rep. 
738. 
. DEPOSITIONS—Withdrawn on Appeal.—Deposition 
admitted in evidence without objection cannot be 
withdrawn on appeal as incompetent.—Keneval vy. 
State, Tenn., 64 8. W. Rep. 897. 

DISMISSAL AND NONSUIT — Set-Off.—Action on note 
cannot be dismissed on motion of plaintiff after plea 
of set-off.—Barker v. Barth, Ill., 61 N. E. Rep. 888. 


Divorcoge—Desertion.—Under Oiv. Code, § 101, defin- 
ing desertion, where there had been a separation of 
husband and wife and he subsequently sued for di- 
vorce for desertion, a finding that he had endeavored 
to bring about a reconciliation which she had refused 
was not necessary to sustain a finding of desertion.— 
Howard v. Howard, Cal., 66 Pac. Rep. 367. 

Divorce—Extreme Cruelty.—Where, on divorce on 
the ground of extreme cruelty, the trial court, under 
Civ. Code, § 146, awards seven-twelfths of the com: 
munity property to the innocent party, such deter- 
mination will not be disturbed on appeal.—Gorman y. 
Gorman, Cal., 66 Pac. Rep. 318. 

Drains—Enlarging Ditch.—Permission by servient 
owner to dominant owner, to drain the Ilat- 
er’s property through a ditch maintaned by 
the former held not to give the dominant 
owner right of entry on the servient owner’s 
property to enlarge the ditch, the expenes of which 
he could recover under Pub. Laws 1899, ch. 255, §§ 1, 8. 
—Porter v. Armstrong, N. Car.,398. E. Rep, 799. 

EasEMENTS—Prescription.—The use by a farmer for 
30 years of a passageway under a railroad bridge, not 
adversely or under claim of right, does not give a 
prescriptive right to such passage, or destroy the 
right of the railway company to fill up the opening.— 
Cleveland, C., C. & 8t. L. Ry. Co. v. Munsell, Iil., 61 
N.E. Rep. 374. 

EJECTMENT—Possession.—Possession of land is prima 
facie evidence of right of possession, and must pre- 
vail, in ejectment, in absence of countervailing evi- 
dence of better title.—Hockett v. Alston, U.8. 0. 0. 
of App., Eighth Circuit, 110 Fed. Rep. 910. 

ELECTIONS—Initials. — Election ballots are not in- 
validated by the fact that the judges marked them 
with asingle initial of their names, instead of with 
their full initials.—Perkins v. Bertrand, Ill.,61 N. E. 
Rep. 405. 

ELECTIONS — Numbering Ballots. — The fact that 
judges of election numbered the ballots as they were 





76 CENTRAL LAW JOURNAL. No. 4 








cast, undera mistaken view of the lawand without 
the knowledge of the voter, did not invalidate the 
ballots. — Perkins v. Bertrand, Ill., 61 N. E. Rep. 
405. 

ELECTRICITY—Abrasion of Insulation.—An electric 
light company will be presumed to have known of 
abrasion of the insolation of an electric light wire, it 
having heen known to have existed for two years.— 
Mitchell v. Raleigh Electric Co., N. Car., 39 S. E. 
Rep. 801. 

Equity—Review of Consent Decree.—A bill of review 
will not lieto correct or change a consent decree.— 
Watts v. Rice, Ill.,61 N. E. Rep. 337. 

Equity —Review of Supreme Court Decree. — The 
court of chancery cannot entertain a billtoreviewa 
decree of the supreme court, elther for the error ap- 
parent or fornewly-discovered evidence.— Murpby v. 
Johnson, Tenn., 648. W. Rep. 894. 

EstopPsL—Sale of Stock with Consent of Heirs. — 
Where heirs authorized a sale of stock made by the 
administrator, they will not -be heard to say that the 
sale was not necessary. — Beale v. Barnett’s Admr., 
Ky., 648. W. Rep. 838. 

Evipsnce—Declarations.—In an action for personal 
injuries, evidence of declarations made by plaintiff 
some days later held inadmissible. — Hall v. Cedar 
Rapids & M. C. Ry. Co., Iowa, 87 N. W. Rep. 739. 

EvipENCcE—Declarations.—When an agent is sent to 
notify a person to go to see the principal, such person 
cannot testify to declarations of the agent as to prin- 
cipal’s statements.—Holt v. Johnson, N. Car., 398. E. 
Rep. 796. 

Evipence—Hearsay.—lIna an action by the widow of 
a deceased partner to recover money loaned by her to 
the firm, evidence of his statement in negotiating the 
loan were not objectionable as hearsay. — McDonald 
v. Crosby, Ill.,61N E. Rep. 505. 

Evipexce—Judgment. — Judgment roll and record 
inthe former action, wherein the same issues were 
litigated, held competent evidence. — Clark v. Gaar, 
Scott & Co., Minn.,87 N. W. Rep. 777. 

EvIDENCE— Judicial Notice. — Courts will not take 
judicial notice of the laws of the Indian tribes in the 
Indian territory. — Hockett v. Alston, U. S.C.C.of 
App., Eighth Circuit, 110 Fed. Rep. 910. 

EXCEPTIONS, BILL OF — Sufficiency.— A bill of ex- 
ceptions, reciting an objection to certain testimony, 
but not stating the grounds therefor, is sufficient to 
authoriz3a review thereof. — Gunnels v. Cartledge, 
Tex., 6458. W. Rep. 806. 

EXCHANGE OF PROPERTY — Rescission. — Where 
a plaintiff exchanged his farm for a stock of goods, 
his conduct in selling from the stock held to preclude 
any rescission on the ground of fraud. — Moore v. 
Howe, Iowa, 87 N. W. Rep. 750. 

EXECUTORS AND ADMINISTRATORS — Acting Al so as 
Trustee.— Where an executor is also a trustee, his 
failure to give bond as trustee and inventorying the 
trust fund as part ofthe estate will not make the 
sureties on his bond as executor responsible there- 
for.—People v. Petrie, Ill.,61 N. E. Rep. 449. 

EXECUTORS AND ADMINISTRATORS — Payment of De- 
mands Without Presentment in Time.—Where an ad- 
ministrator in good faith paid some small sums of in- 
terest which he might not have been compelled to 
pay, because demand was not made of him within one 
year, the court will not charge him with negligence. 
—Beal v. Baroett’s Admr., Ky., 64S. W. Rep. 838. 

EXECUTORS AND ADMINISTRATORS — Requisites of 
Deed of Sale. — An administrator’s deed conveying 
property sold by order of court held sufficient, with- 
out stating that it was made in his representative 
capacity.—Odell v. Kennedy, Tex., 64 8. W. Rep. 802. 

EXECUTORS AND ADMINISTRATORS — Final Account- 
ing.—After final accounting, and while decree of dis- 
tribution remains unreversed, the probate court can- 
not issue a citation requiring the administrator to 





further account for property of the estate in his pos 
session.—State v. Probate Court of Ramsey County, 
Minn., 87 N. W. Rep. 7838. 

FeDeRAL Courts — Jurisdiction. — Where plaintiff 
dismisses without prejudice a suit removed to «he 
federal court from a state court, the jurisdiction of 
the federal court is at an end, and plaintiff may then 
sue in the state court for an amount of which the fed- 
eral court has not jurisdiction. — Adams Exp. Co. v. 
Schofield, Ky., 64S. W. Rep. 903. 

FEDERAL CourTs—Jurisdiction.— Where the highest 
court of a state, in an appropriate action, has decided 
that taxes were properly assessed, and are legal and 
valid under the constitution and laws of the state, a 
federal court will not entertain a suit to enjoin their 
collection.— Douglas Co. v. Stone, U. 8. C.C., W. D. 
Va.,110 Fed. Rep. 812. 

FEDERAL CourtTs—Jurisdiction. — A federal court is 
without jurisdiction,on the ground of diversity of 
citizenship, of asuit brought by a non-resident com- 
Plainant against several defendants, some of whom 
are citizens and residents of the districts, while 
others areresidents of another state.— Jenkins v. 
York Cliffs Imp. Co., U. 8. C. C., D. Me., 110 Fed. Rep. 
807. 

FEDERAL CouRTs — Jurisdiction. — Where the sole 
question arising ona writ of error to review a judg- 
ment of a eircuit court is whether a state stat- 
ute is in contravention of the constitution of the 
United States, the circuit court of appeals is without 
jurisdiction.—Manship v. New South Bullding & Loan 
Association, U.8.C.C., 8. D. Miss., 110 Fed. Rep. 845. 


FEDERAL CourTs—Jurisdiction.—In a sult in a fed- 
eral court to foreclose a mortgage on property sit- 
uated within the district, the jurisdiction of the court 
is not defeated by the fact that one of the defendants 
is not a resident of the district.—Seybert v. Shamokin 
& Mt. C. Electric Ry. Oo., U.S.C. C.,M. D. Pa., 110 
Fed. Rep. 810. 

FisH—Fish for Private Waters.—Under Code, § 2546, 
the state fish and game warden cannot take, or em- 
power others to take fish from public waters for pri- 
vate ponds.—State v. Sears, Iowa, 87 N. W. Rep. 735. 

FORGERY — Secondary Evidence.—Secondary evi- 
dence of contents of forged instrument is admissible, 
though the indictment does not aver loss of original. 
—Cross v. People, Ill.,61 N. E. Rep. 400. 


FrRauD—Inadequacy of Consideration.—Considera 
tion for deed held so inadequate as to be conclusive 
of fraud.—Stephens v. Ozbourne, Tenn., 64 8. W. Rep. 
902. 

FRAUDS, STATUTE OF—Contract of Marriage.— Where, 
in an action for breach of contract of marriage, there 
was no evidence that the time of performance was 
fixed ata period longer than a year, the statute of 
frauds is not applicable.—Clark v. Reese, Tex., 648. 
W. Rep. 783. 

FRAUDS, STATUTE OF—Performance Within a Year. 
—In an action to recover money loaned, the defense 
that the promise was one not to be performed within 
&@ year was no defense; the contract being fully per- 
formed by the plaintiff, and nothing remaining to be 
performed by the defendant except payment.—Mac- 
Donald v. Crosby, Ill., 61 N. E. Rep. 505. 

FRAUDULENT OONVEYANCES—Bona Fide Transfer.— 
Conveyance of land from husband to wife in satisfac- 
tion of a bona fide debt held not fraudulent as against 
creditors of the husband.—McCrory v. Lutz, Tex., 64 
8. W. Rep. 780. 

FRAUDULENT CONVEYANCES—Homestead.—Where a 
homestead is eonveyed with intent to defraud credit- 
ors, but the grantor continues in occupation, the con- 
veyance is not in law fraudulent as to such creditors. 
—Brown v. Moore, Tex., 648. W. Rep. 781. 

FRAUDULENT CONVEYANCES—Quitclaim to Daughter. 
—Where a father, who was a tenant in common with 
his daughter, with the understanding that the sur- 
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vivor should take the property, quitclaimed to her, 
which deed was not recorded until after his death, the 
father’s interest was subject to his debts.—Sullivan v. 
Parkinson, Mich., 87 N. W. Rep. 639. 

FRAUDULENT CONVEYANCES—Relationship of Parties. 
—Relationship of parties and laches in demanding 
security are not sufficient to prove fraud towards 
creditors in deed of trust.—Waish v. O'Neill, Ill., 61 N, 
E. Rep. 409. 

Higpways—Abandonment of Exsement.—City coun- 
cil’s conveyance of a fee in a street held to be an 
abandonment of the city’s easement therein.—State v. 
Taylor, Tenn., 648. W. Rep. 766. 

HiIGHWAYS—Epjoining Assessment.—Equity will not 
restrain a sale of property in satisfaction ofa street 
improvement assessment at suit of the owners of a 
part interest inthe property, where the bond and as- 
sessment were valid, and the owners had not paid or 
tendered their part of the assessment.—Ellis v. Wit- 
mer, Oal., 66 Pac. Rep. 301. 

HIGHWAYS — Street Improvements.—A street im- 
provement ordinance, failing to specify the size or 
quality of the flat stones on which the curbstones are 
to be bedded, held invalid.—Nichols v. City of Chi- 
cago, Ill.,61 N. E. Rep. 435. 

HoMICIDE—Testimony at Corner’s Jury.—Testimony 
at coroner’s jury may be subsequently used against 
the witness, when indicted subsequently for murder. 
—People v. Molineux, N. Y., 61 N. E. Rep. 286. 

HUSBAND AND WIFE— Husband N92t a Party to Mort- 
gage.—The failure of the husband to unite in a mort- 
gage executed by the wife on her land renders the 
mortgage void.—Weber v. Tanner, Ky., 648. W. Rep. 
741. 

INDIANS—Intoxicating Liquors.—Act Jan. 30, 1897 (29 
Stat. 506), prohibiting the sale of intoxicating liquors 
to Indians to whom an allottment of lands has been 
made while the title was held intrust by the govern- 
ment, held constitutional.—Farrell v. United States, 
U.8. C0. C. of App., Eighth Circuit, 110 Fed. Rep. 942. 

InJUNCTION—Restraining Enforcement of Legislative 
Act.—lIn a suit against the attorney general of a state 
to enjoin him from enforcing a legislative act, on the 
ground of its invalidity,a denial by defendant of an 
intention to enforce such act, coupled with an asser- 
tion of its validity, states no defense and raises no 
issue.—Simpson v. Union Stock Yards Co., U.S.C. C., 
D. Neb., 110 Fed. Rep. 799. 

INJUNCTION — Restraining Orders.—A federal court 
will not ordinarily grant a restraining order, pending 
a motion for injunction to prevent the conveyance of 
lands, as to which the filing of the bill operates as a 
lis pendens.—Barstow v. Becket, U.8. C0. C.,8. D. Ga., 
110 Fed. Rep. 826. 

INJUNCTION—Right of Private Citizen to Restrain Pub- 
lic Trespass.—A mere citizen, not beneficially inter 
ested, cannot maintain injunction to prevent trespass 
on a street in which the city has abandoned its ease- 
ment.—State v. Taylor, Tenn., 648. W. Rep. 766. 


INSURANCE—Breach of Warranty as to Age.—Insur- 
ance held unenforceable by reason of breach of war- 
ranty as to the ages of the applicant's sisters.—Kansas 
Mut. Life Ins. Co. v. Pinson, Tex., 648. W. Rep. 818. 

INSURANCE—Insurance Agents.—Rev. St. art. 3098, 
does not prevent an insurance company from limiting 
the power of soliciting agents to bind it by notice re- 
ceived while soliciting insurance.—Delaware Ins. Co. 
v. Harris, Tex., 648. W. Rev. 867. 

INSURANCE—Laws Restricting Combinations Void,— 
Laws Neb. 1897, ch. 81, to prevent combinations 
between fire insurance companies, is yoid, as not 
within the police powers of the state,and as denying 
insurance companies the equal protection of the laws. 
—Niagara Fire Ins. Co. v. Cornell, U. 8. C. C., D. Neb., 
110 Fed. Rep. 816. 

INSURANCB—Payment to Legatees.—Where a certifi- 
cate of a mutual benefit,association is payable on the 





death of a member to his legatees, his will may be re. 
ferred to, to ascertain the personsto whom payment 
should be made.—People v. Petrie, Ill., 61 N. E. Rep. 
499. 

INSURANCE—Representations.—Assured’s false state- 
ment that he had not been successfully vaccinated 
held not to be a representation on the faith of which 
the policy was issued, so as to render the same void.— 
Sovereign Camp Woodmen of the World v. Gray, Tex., 
64S. W. Rep. 801. 

INTOXICATING LIQUORS—Physician’s Assistance.— 
Where a physician assists a person to unlawfully pur- 
chase liquor in a local option precinct by giving him 
an illegal prescription, he is an assistant in making 
the sale.—McLain v. State, Tex., 86S. W. Rep. 865. 


INTOXICATING LIQUORS—Sale and Keeping.—In an 
action to enjoin a liquor nuisance, it was error to 
limit@the cross-examination of defendant to sales of 
liquor by him, as the rellef could be granted if he kept 
liquor for il’egal sale,—State v. Hibner, Iowa, 87 N. W. 
Rep. 741. 
¢ JUDGES — Disqualification.—Under Const. art. 5, § 
11, a judge who decides a case is not disqualified from 
sitting therein on appeal.—Galveston & H. Inv. Co. v. 
Grymes, Tex., 64S. W. Rep. 778. 

JUDICIAL SaALES—Subsequent Defendant.—The pur- 
chaser at a judicial sale, though plaintiff in the action, 
acquires a good title as against the judgment defena- 
ant though the judgment be subsequently reversed.— 
Blake v. Wolfe, Ky., 64S. W. Rep. 910. 


JUDGMENT — Decree Against Unknown Owners.—A 
decree against unknown owners need not recite the 
steps preliminary to notice and jurisdiction to render 
it pleadable in bar.—Walker v. Ogden, Ill., 61N. E. 
Rep. 4038. 

JUDGMENT—Res Adjudicata.—Matters decided by a 
judgment against a grantor held not res ajudicaia as to 
prior grantees, not parties to the suit.—Stone v. Stone, 
Mass., 61N. E. Rep. 268. 


JUDGMENT—Res Adjudicata.—A judgment, not be- 
tween the same parties, though relating to the same 
transaction, held not a bar.—Wilcox v. Mann, Iowa, 
87N .W. Rep. 748. 


JUDGMENT—Setting Aside Consent Decree.—A party 
against whom a judgment is rendered is not precluded 
from suing to set the judgment aside from the 
fact that her attorney in the prior action consented 
to the judgment by virtue of his general employment. 
—Cetti v. Dunman, Tex., 648. W. Rep. 787. 


JUDGMENT—Taxing Costs.—Under Shannon's Code, § 
4938, in an action on a judgment, the unpaid costs of 
the original judgment should be taxed, without inter- 
est.—Green-Rea Co. v. HoJman, Tenn., 64 8. W. Rep. 
889. 

JUDGMENT — Vacating Judgment at Subsequent 
Term.—An order purporting to vacate a former judg- 
ment, made at a term subsequent to the one at which 
the judgment'was rendered, is void.—City of Chicago 
v. Nichols, Ill., 61N. E. Rep. 484. 

JUDGMENT — Warrant of Attorney to Confess Judg- 
ment.—A joint warrant of attorney on a note for the 
confession of judgment held not to authorize a sev- 
eral judgment against one of the makers.—Mayer v. 
Pick, Ill., 61 N. E. Rep. 416. 

LaBOR — Compensation Under Eight Hour Law. — 
Under Hurd’s Rev. St. 1899, p. 840,§ 1, making eight 
hours a day’s work, a person performing services re- 
quired, with no agreement as to payment for extra 
time, is not entitled to recover therefor. — Christian 
County v. Merrigan, II!.,61 N. E. Rep. 479. 

LIMITATION OF ACTIONS — Commencing to Run. — 
Where a person received a grant of schoo! lands from 
a county, under a voidable conveyance, in considera- 
tion of services rendered, the statute of limitations 
did not begin to run against his claim against the 
county until the county repudiated the sale and be- 
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gan suit for its recovery. — Club Land & Cattle Oo. v. 
Dallas County, Tex., 648. W. Rep. 872, 

MaNDAMUSs—Board of Assessors.—The state board of 
equalization may be compelled by mandamus to per- 
form the duties required of it by law.—State Board 
of Equalization v. People, Ill., 61 N. E. Rep. 339. 

ManpDamMus—Bond of Assessors. — Mandamus will lie 
to compel a board of review to act on ataxpayer’s 
complaint, thougb there is no direct refusal to act, 
but an evasion by promises and by delivering the 
assessment book to the county clerk.—Loewenthal 
v. People, Ill., 61 N. E. Rep. 462. 


MABITIME L1ENS—Lean for Repairs and Necessaries. 
—A lien does not attach to a vessel for repairs and 
necessaries furnished in a port of the same state as 
her home port, which can be enforced ina court of 
admiralty, unless such lien is given by a state statute 
and the requirements of such statute have been com- 
plied with.—The John 8. Parsons, U. 8. D. C., N. D. 
N. Y., 110 Fed. Rep. 994. 

MASTER AND SERVANT — Assumption of Risk. — The 
master held not liable for an ifijury to the servant 
from operating a dangerous machine, where the dan- 
ger was perfectly apparent.—Reis v. Struck, Ky., 64. 8 
W. Rep. 729. 

MASTER AND SERVANT— Defective Apparatus. — The 
fact that an employer had furnished an extra appara- 
tus to be used in an emergency, held not to render the 
employees negligent in using a defective apparatus, 
where the machinery was in charge of a vice-princi- 
pal.— Morton v. Zwierzvkowski, Itl., 61 N. W. Rep. 
413. 

MASTER AND SERVANT—Failure to Furnish Sufficient 
Men.—Where plaintiff was injured by reason of de- 
fendant’s failure to furnish sufficient men, it was 
immaterial to defendant’s liability whether plaintiff 
andtheforeman whom he was assisting were fellow- 
servants.—Supple v. Agnew, IIl.,61 N. E. Rep. 392. 


MASTER AND SERVANT—Safe Place to Work. — In an 
action for death occasioned by a coal mine owner’s 
willful refusal to furnisk a miner suitable props and 
cap pieces to secure his working, as required by 2 
Starr & C. Ann. St. p. 2730,ch. 93, § 16, contributory 
negligence is no defense.—Western Anthracite Coal & 
Coke Co. v. Beaver, Ill., 61 N. E. Rep. 335. 


MASTER AND SERVANT—Servant of Independent Con- 
tractor.— Where plaintiff, a servant of an independent 
contractor, stepped upon a balcony for her own 
convenience, and the the balcony fell, defendant 
held not liable for the injury to plaintiff resulting 
therefrom.—Smith v. Trimble, Ky., 648. W. Rep. 315. 


MASTER AND SERVANT—Unsafe Place to Work.— The 
doctrine that a master must supply a safe place for 
the servant to work does not apply where the place 
becomes unsafe during the progress of the work.— 
Oleson v. Maple Grove Coal & Mining Oo., Iowa, 87 N. 
W. Rep. 736. 

MASTER AND SERVANT — Wagon Driver of Express 
Company. — The driver of the wagon of an express 
company, carrying parcels for the company from its 
office to the railroad station, held the servant of the 
company, andthe company is liable for the driver’s 
negligence.—Adams Exp. Co. v. Schofield, Ky., 648. 
W. Rep. 903. 

MASTER AND SERVANT — Warning Employee of Dan- 
ger.—Failure of defendant’s foreman to warn an in- 
experienced servant of the dangers attendant on 
operating an engine held to render defendant liable 
for injuries to servant. — Gulf, C. & 8S. F. Ry. Co. v. 
Newman, Tex., 648. W. Rep. 790. 

MecHanics’ Ligns—Knowledge of Mortgage of Im- 
provements.—Knowledge of an agent that improve- 
ments were being made on property at the time he 
took a mortgage thereon for his principal, held to 
charge the mortgagee with notice of a mechan- 
ic’s lien arising out of such improvements, which 
entitled the lien to priority under the Kentucky 





statute.—/n re Wagner, U.8. D.C., E. D. Ky., 110 Fed. 
Rep. 931. ‘ 
MECHANICS’ LIENS—Subcontractor’s Rights.—Where 
Petitions of a contractor to establish mechanics’ liens 
are pending, a subcontractor may properly intervene 
therein.—Osborne v. Barnes, Mass., 61 N. E. Rep. 278. 


MORTGAGES — Deed of Equity not a Mortgage. — 
Where the owners of an equity of redemption con- 
veyed their interests to the gmortgagee, who gave 
bond to convey the premises to them on payment of 
a certainsum at a certain time, the transaction was 
not a mortgage.— Carroll vy. Tomlinson, Ill.,61 N. E. 
Rep.484. 

MORTGAGE — Deficient Judgment.—Purchasers of 
mortgaged land, who executed their own note and 
mortgage in payment of the original one, depositing 
the latter as collateral, held not releasec from liabil- 
ity for deficiency by failure to take deficiency judg- 
ment against the original: mortgagor.—Farmers’ & 
Merchants’ Bank v. Copsey, Oal., 66 Pac. Rep. 324. 


MORTGAGES—Grantee Failing to Pay Mortgage.—A 
grantee, who failed to pay a mortgage and taxes 
which he covenanted to pay, after foreclosure and 
sale of the premises for less than the mortgage debt, 
may be compelled to pay the balance to his grantor.— 
Walton v. Ruggles, Mass.,61 N. E. Rep. 267. 


MorRTGaGES—Purchaser of Debt.—Purchaser of debt 
secured by trust deed held entitled to enforce the lien 
only to the extent of the money actually invested by 
him.—Union & Planters’ Bank v. Smith, Tenn.,648. W. 
Rep. 769. 

MorTGAGES—Right of Second Mortgagee.—A second 
mortgagee, whose mortgage is recorded before notice 
of an unrecorded first mortgage,as against the first 
mortgagee, cannot acquire additional rights to the 
property from the mortgagor after the first mortgage 
is recorded.—Kerr v. Calloway, Tex.,64S. W. Rep. 858. 

MUNICIPAL CORPORATION— Assessment for County 
Purposes.—A city which is separated from the residue 
of acounty for county governmental purposes must 
Pay its proportionate part of all county expenses 
common to both county and city. — Richardson y. 
Boske, Ky., 648. W. Rep. 919. 

MONICIPAL CoRPORATION—Disconnecting Land from 
Town.—Under Laws 1879, p. 77, the filing of a petition 
to disconnect land from a village did not complete the 
disconnection; but the passing and filing of the ordi- 
nance consummated the act.—People v. Binns, Iil., 
61 N. E. Rep. 376. 

MONICIPAL CORPORATIONS — Disconnecting Land 
from Village.—Under Laws 1879, p. 77,the filing ofa 
petition to disconnect land from a village did not 
complete the disconnection; but the passing and filing 
ofthe ordinance comsummated the act. — People v. 
Binns, Ill.,61 N. E. Rep. 376. 

MUNICIPAL CORPORATIONS—Injury from Sidewalk.— 
Where plaintiff was injured by the breaking of a side- 
walk, which was reasonably safe for ordinary use, 
while he was moving a heavy safe thereon, he cannot 
recover against the city.—Kohlhof v. City of Chicago, 
Ill.,61 N. E. Rep. 446. 

MUNICIPAL CORPORATIONS—Lien for Improvements. 
—To create a lien for the cost of a street improvement 
in a city of the first class, itis not necessary for the 
city council to approve the contract made by the 
board of public works.—Joyce v. Falls City Artificial 
Stone Co., Ky., 64 8. W. Rep. 912. 

MUNICIPAL CORPORATIONS— Limiting Indebtedness. 
—The provisions of Const. §§ 157, 158, limiting the in- 
debtedness of cities, do not apply to an indebtedness 
for public improvements which a city of the second 
class was specially authorized, priorto the adoption 
ofthe constftution,to contract. — Warren v. City of 
Newport, Ky.,64S. W. Rep. 852. 

MUNICIPAL CORPORATIONS — Payment of Salaries 
Where City is in Debt.—Though a city is in debt be- 
yond the statutory limits warrants issued for the 
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salaries of its policemen, marshal, and treasurer are 
valid.—Hull v. Ames, Wash., 66 Pac. Rep. 391. 

MUNICIPAL CORPORATIONS — Street Assessment.— 
Under Sess. Laws, 1898, p. 163 (Portland City Charter, 
§ 156), a street improvement assessment, void in that 
it is made in face of remonstrance, is not cured, in ab- 
sence of adjudication that such assessment is invalid. 
—Oregon Real Estate Co. v. City of Portland, Oreg., 66 
Pac. Rep. 441. 

MUNICIPAL CORPORATION—Waterworks.—A borough, 
after granting water company right to construct works 
and contract for water supply for 20 years held liable 
where it thereafter erects waterworks in opposition 
to such company.—Bennett Water Co. v. Borough of 
Millvale, Pa., 50 Ati. Rep. 155. 

NEGLIGENCE— Contributory Negligence as a Defense 
to Wanton Injury.—In an action against a railroad 
company for injury at crossing, contributory negli- 
gence is no defense, if the injury was committed wan- 
tonly or wilifully.—Elgin, J. & E. Ry. Co. v. Duffy, Ill., 
61N. E. Rep. 432. : 

NEGLIGENCE—Contiibutory Negligence Where Car- 
riers Could Have Avoided Injury.—Railroad company 
held liable for injury to a person on a trestle, where 
the engineer could by ordinary care have prevented 


ac 


the accident.—Bogan v. Carolina Cent. R. Co., N. Car., 


39S. E. Rep. 808. 

New TRIAL—Newly-Discovered Evidence.—Afiidavit 
that reputation of witness for truth was bad held not 
to authorize granting of new Jfrial on newly-discov- 
ered evidence.—State v. Brooks, Minn., 87 N. W. Rep, 
779. 

New TrRiAL—Nominal Damages.—A new trial will 
not be awarded merely to enable a party to recover 
nominal damages.—People v. Petrie, Il!.,61 N. E. Rep. 
499. 

NOTARIES—Oaths.—Notaries public held authorized 
to administer oaths required by the ordinance of ap- 
plicants for liquor license.—State v. Scatena, Minn., 
87 N. W. Rep. 764. 

PAYMENT—Payment by Check.—The payment of an 
account by check is good, where the check is accepted 
by the creditor In ‘satisfaction ‘of the debt.—Harbison 
v. Frazier, Ky.,648. W. Rep. 738. 

PHYSICIANS AND SURGEONS—Malpractice.—In an ac- 
tion far malpractice, the complaint of plaintiff being 
that defendant was negligent, the court did not err in 
refusing to permit defendant to prove that he was a 
competent surgeon.—Alexander v. Menefee, Ky., 648. 
W. Rep. 855. 

PLEADING—Amendment.—Amendment of record to 
show leave to withdraw demurrer, made several terms 
thereafter and after judgment, held properly granted. 
—Deutsch Remisch Katholischer Central Verein v. 
Lartz, Ill., 61 N. BE. Rep. 488. 

PLEADING—Amendment.—Where motion is made to 
amend, and counsel does not insist on aruling on such 
motion, but allows evidence without objection under 
the amendment, the objection is waived.—Hughes v. 
Meehan, Minn., 87 N. W. Rep. 768. 

PLEADING —Waiver by not Demurring.—Where there 
was no demurrer to a petition, it was too late, after 
verdict, to complain of the form of the allegations.— 
Louisville & N. R. Co. v. Simpson’s Admr., Ky., 648. 
W. Rep. 750. 

PLEDGES — Pledgee and Creditors. — Where the 
pledgee of stock constituted the pledgor his agent to 
obtain new certificates in exchange therefor, and such 
new issue was made inthe name of the pledgor, the 
rights of the pledgee were superior to the rights of the 
pledgor’s attaching creditors.—McClung v. Coldwell, 
Tenn., 64S. W. Rep. 890. 

PRINICIPAL AND AGENT—Establishing Agency.—In a 
suit to quiet title, the testimony of the plaintiff's 
vendor’s agents from whom plalatiff purchased, held 
competent to establish such agency.—O'Neill v. Wil- 
cox, lowa, 87 N. W. Rep. 742. 
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PrRIsons—Money Owned by Convict.—Code, § 5683 
does not authorize the prison warden to receive pay- 
ment on a certificate of deposit owned by a convict, 
and such payment is at the bank’s risk.—Thompson 
v. Niles, lowa, 87 N. W. Rep. 732. 

QUIETING TITLE—Alliegation of Possession.—That an 
allegation of possession in a bill to quiet title is not 
denied by the answer does not relieve the complain- 
ant of the burden of proving it.—Glos v. Kemp, Lil., 
61 N. E. Rep. 473. 

QUIETING TITLE—Dismissal.—In~an action to quiet 
title to land, in which defendant by his answer prayed 
merely that the petition be dismissed, it was error to 
render judgment, awarding him a writ of possession 
for the land in controversy.—Spradlin v. Patrick, Ky., 
64S. W. Rep. 840, 

Recorps—Right of Inspection.—A corporation en- 
gaged in insuring titles is entitled to inspect the in- 
dices of judgment records kept! by the clerk of a 
federal court in relation to transactions then depend- 
ing, under proper restrictions.—Bell v. Common- 
wealth Titie Ins. & Trust Co., U. 8. C. C. of App., 
Third Circuit, 110 Fed. Rep. 828. 


REFERENCE — Compulsory Order.—A compulsory 
order of reference, made in an action in which de- 
fendant has not answered, is erroneous. — Kerr vy. 
Hicks, N. Car., 39 S. E. Rep. 797. ? 

REGISTRAT1ON—Creditors of Grantee.—Failure to 
register a deed is immaterial, affecting the rights and 
preferences of the creditors of the grantee in such 
deed.—Bryant v. Bank of Charleston, Tenn., 64 8. W. 
Rep. 895. 

REWARDS—One Assisting in Conviction.—Where a 
reward is offered for the arrest and conviction, 
of a person, one assisting in the conviction, but 
not in the arrest, held not entitled to the reward.— 
Williams v. West Chicago St. R. Co., Ill.,61 N. E. Rep. 
456. 

SALES—Delivery to Agent.—Where defendant was 
required by contract to ship grain from seaboard not 
later than April, he could not discharge his obliga- 
tion by simply tendering the grain to the alleged 
agent in St. Louis; the forwarding agent means the 
agent at the port of shipment.—James v. Crown.Cereal 
Co. (Mo. App., No. 8326), decided at St. Louis, Nov. 19, 
1901, not yet reported. 


SCHOOL AND SCHOOL DISTRICTS—Misfeasance of 
Superintendent.—The action of the county superin- 
tendent of hools in removing a trustee, and in 
appointing another in his stead, for misfeasance in 
office, was void, where the notice of the proceeding 
failed to state the acts relied on as constituting mis- 
feasance.—Smythe v. Lapsley, Ky., 648. W. Rep. 733. 


SPECIFIC PERFORMANCE—Defective Title.—A vendor 
of land cannot require purchaser to take defective 
title, though offering indemnifying bond.—Trimmer 
v. Gorman, N. Car., 398. E. Rep. 804. 

STATUTE—Enrolied Bill.—A printed official statute 
must give way to, and be controlled by, the official 
enrollment, and both the official printed statute and 
the enrolled bill, as filed with secretary of state, are 
controlled, in case of dispute, by the journal of the 
legislature.—Simpson v. Union Stock Yards Co., U.S. 
Cc. C., D. Neb., 110 Fed. Rep. 799. 

STREET RAILROADS—Speed of Car.—Where, in an ac- 
tion against a street railway company for injuries toa 
traveler at a crossing, witnesses testified to the speed 
ofthe car, it was proper cross-examination to ask 
them the length of therun for the car and the schedule 
time therefor.—Cook v. Lus Angeles & P. Elec. Ry. 
Co., Cal., 66 Pac. Rep. 306. 

SUBROGATION — Lender of Money Used to Purchase 
Land.—The fact that money borrowed by married 
woman was used to discharge a vendor’s lien did not 
entitle the lender to be subrogated to the rights of the 
vendor.—Boughner v. Laughlin’s Ex., Ky., 648. W. 
Rep. 856. 
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TaxaTION—Agent Buying for Principal.—Agent pur- 
chasing a tax sale willbe presumed to purchase in 
trust for his principal, and his payment will be 
deemed a redemption.—Knupp v. Syms, Pa., 50 Atl. 
Rep. 210. 

TaxaTION—Compensation of Assistants to Assessors. 
—Under the constitution the state board of auditors 
has sole power of fixing the compensation of an agent 
employed by the state tax commissioners to ascertain 
the value of property on certain corporations.— 
Warner v. Board of State Auditors, Mich., 87N. W. 
Rep. 638. 

TAXATION—Place of Partnership Taxation.—It is 
proper to assess the personal property of a partner- 
ship at the place where the business is conducted .— 
City of Louisville v. Tatum, Ky., 648. W. Rep. 836. 

TaxXaTION—Place of Taxation of Bank Assets.—Un- 
der Code, § 1317, notes taken by branch bank in the 
ordinary course of business, and held as part of the 
assets, are taxable in the district Where such branch 
is located.—Farmers’ Loan & Trust Oo. v. Town of 
Fonda, Iowa, 87 N. W. Rep. 724. 

TaXaTION—Taxation of City Reservoir.—A reservoir 
in another town, purchased and maintained by a city 
for the use of mill owners, in consideration of their 
release of damages for water and water rights taken 
by the city for its water supply, is not productive of 
revenue, or taxable, under St, 1893, ch. 352, § 1.—Miller 
v. City of Fitchburg. Mass., 61 N. E. Rep. 277. 

TSLEGRAPHS AND TELEPHONES—Right to Use of 
Streets.—Municipal grant of right to use streets for 
telephone poles, etc., held a binding contract.—People 
v. Central Union Tel. Co., Ill.,61 N. E. Rep. 428. 


TRtaL—Demurrer to Evidence.—Defendant's subse- 
quent introduction of evidence to the merits on his 
own’ behalf waives his demurrer to plaintiff's evidence. 
—Barnard v. Randle, U. 8S. C. C. of App., Eighth Cir- 
cuit, 110 Fed. Rep. 906. 


_Tetat—Introduction of Evidence Out of Order.—It 
was an abuse of discretion to refuse to allow plaintiff 
to introduce necessary, but omitted, evidence, where 
the witness was present in court, and plaintiff offered 
to supply it while the court was passing on motion to 
direct verdict.—Cathcart v. Rogers, Iowa, 87 N. W. 
Rep. 738. 


TRIAL AND PROCEDURE—Dismissal.—A motion to 
dismis3 is not a proper mode of raising the defense of 
former adjudication, but it should be presented either 
by a plea in bar or by evidence under the general 
issue taken by answer.—Desert King Min. Co. Vv. 
Wodekind, U. 8. C. C., D. Nev., 110 Fed. Rep. 873. 


TRIAL AND PaoceDURE—Findings of Court.—Where 
acase is tried by the court, findings of the court on 
the issues presented have the force and effect ofa 
verdict of a jury.—Jenning3 v. Jennings, Iowa, 87 N. 
W. Rep. 726. 

TRIAL AND PROCEDURE—Instructions.—Failure of 
the defendant to request a proper instruction will not 
prevent him from complaining of one given for 
plaintiff.—Hall v. Cedar Rapids & M. C. Ry. Co., Iowa, 
87 N. W. Rep. 739. 

TRIAL AND PROCEDURE—Rigbt of Jury to View the 
Premises.—Whether or not the jury shall be sent to 
view the premises is a matter largely in the discretion 
of the trial court.—Todd v. Cooke, Ky., 648. W. Rep. 
908. 

TRIAL AND PROOEDURE—Submitting Personal In- 
jury to Inspection.—Refusal in personal injury case 
to compel plaintiff to submit her injured hand to 
expert examination held error.—Louisville & N. R. 
Co. v. Simpson, Ky., 648. W. Rep. 733. 

TeresPpass—Mortgagor in Possession.—Mortgagor re 
maining in possession after sale held not atrespasser, 
so as to render his tearing down building a crime 
under Code, § 1062.—State v. Jones, N. Car.,39 8. E. 
Rep. 785. 





TRESPASS TO Tay TITLE—Rent.—Defendant, in pos- 
session of land under a voidable deed from a county, 
purporting to convey the fee simple with covenants 
of warranty, held not liable for rent until the county 
repudiated the deed and demanded possession.—Club 
Land & Cattle Co. v. Dallas County, Tex., 648. W. Rep. 
872. 

TROVER AND CONV#RSION—Turning Wheat Into 
Flour.—Where wheat stored with a miller, to be re- 
turned or purchased when the owner is ready to sell, 
is made into flour by the mfller without consent of 
the owner, the miller is liable for conversion of the 
wheat.—Mayer v. Springer, Ill., 61 N. E. Rep. 348. 


Tausts—Lnvestment in Forms Forbidden by Statute. 
—The acquiescence of the cestui que trust in an invest- 
ment of trust funds forbidden by statute does not re- 
lieve the trustee from liability for loss resulting there- 
from.—Aydelott v. Breeding, Ky.,64S. W. Rep. 916. 


TraustTs—Resulting Trust.—Where the pledgor of 
stock, as agent for the pledgee, obtained new certifi- 
cates in another corporation in his own name, are 
sulting trust arose in favor of the pledgee.—McClung 
v. Colwell, Tenn., 64S. W. Rep. 890. 


WILLS—“ Devisee” Construed to Mean ‘‘Legatee.”— 
Where the term ‘‘devisee” is used in reference toa 
bequest of personalty, it will be held to mean “lega- 
tee.””—People v. Petrie, [il.,63 N. E. Rep. 499. 


WILL—Davisee Estopped to Question Title of An- 
other Devisee.—Where a devisee under a will accepts 
the devise, he is estopped from questioning the title 
of another devisee to the share allotted to him.— 
Buchanan v. McLennan, Ill., 61N. E. Rep. 448. 


WILLS —Devise of Property With Power to Consume. 
—Where a will devises property to testator’s wife, and 
provides that if, at her death, there is any remaining, 
he desirés one half to revert to his nephew, she takes 
an estate in fee.—Dalrymple v. Leach, Iil.,61 N. E. 
Rep. 443. 

WILLS—Promise to Make Bequest.—One who re- 
ceives a .valuable consideration for his promise to 
make a bequest to another must comply with his con- 
tract.—Price’s Admx. v. Price’s Admx., Ky.,648. W. 
Rep. 646. 

WITNESSES—Failing to Answer Interrogatories.—It 
was error to refuse to order the president of a defend- 
ant corporation to answer interrogatories relating to 
facts material to plaintiff's case.—Robbins v. Brock- 
ton St. Ry. Co., Mass., 61 N. E. Rep. 265. 

WITNESSES—Privileged Communication.—A defend. 
antinacriminal proseqution cannot testify to a cer- 
tain fact communicated to an attorney, and after con- 
viction assign as error the admission of the attorney’s 
testimony to such fact as a privileged communica- 
tion.—Knight v. People, Iil.,61 N. E. Rep. 871. 

WITNESSES—Value of Cattle.—A farmer, who was 
the owner of cattle previous to their sale to defendant, 
held a competent witness as to their value.—Cathcart 
v. Rogers, Iowa, 87 N. W. Rep. 738. 

WITNESSES—Where One Party to Transaction is 
Insane.—Under Civ. Code Prac. § 606, subsec. 2, de- 
fendants were not competent witnesses to establish 
the fact that they had paid the note sued on to plaint- 
iff’s agent, who was of unsound mind atthe time of 
the trial.—Maxey v. Bethel, Ky., 648. W. Rep. 746. 

WITNESSES—When One Party to Transaction is De- 
ceased.—Defendants cannot testify for themselves, as 
against two plaintiffs, as to atransaction had with 
persons since deceased, though one of two plaintiffs 
was present at the transaction.—Burton Vv. Hill’s Exrs., 
Ky., 64S. W. Rep. 736. 

WoRK AND LaBoR—Gratuitous Services.—Services 
rendered by a daughter and her husband to her father 
are presumed gratuitous, unless there be evidence of 
an express contract. or circumstances establishing an 
intention on one part to charge and the other to pay. 
—Gorrell v. Taylor, Tenn., 64S. W. Rep. 888. 
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